THE RECORD 
OF THE ASSOCIATION OF THE BAR 
OF ‘THE CITY OF NEW YORK 





EDITORIAL BOARD 


OrISON S. MARDEN PauL B. De Witt Haro_p H. HEALy, Jr. 
President Executive Secretary Secretary 


THE RECORD is published at the House of the Association, 42 West 44th Street, New York 36. 





Volume 15 JUNE 1960 Number 6 


Association Activities 


AT THE ANNUAL MEETING Of the Association, held on May 10, the 
following officers and members of committees were elected: 
PRESIDENT 
Orison S. Marden 


VICE PRESIDENTS 
Henry R. Ashton Bruce Bromley 
Samuel A. Berger Lewis M. Isaacs, Jr. 
Dean K. Worcester 
SECRETARY 
Harold H. Healy, Jr. 
TREASURER 
Melbourne Bergerman 
EXECUTIVE COMMITTEE 
Class of 1964 


William Everdell Andrew Y. Rogers 
Mendes Hershman Whitney North Seymour, Jr. 
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COMMITTEE ON ADMISSIONS 


Class of 1963 
Leslie H. Arps Arthur B. Hooker 
Arthur H. Christy Stanley H. Lowell 
Henry Harfield Leo Rosen 
Harper Woodward 


COMMITTEE ON AUDIT 


Samuel M. Lane Leonard T. Scully 
George A. Spiegelberg 


At the Annual Meeting, Louis M. Loeb, Chairman of the Com- 
mittee on the Judiciary, proposed the following resolutions which 
were adopted: 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the reelection of ‘The Honor- 
able Stanley H. Fuld as Judge of the Court of Appeals; 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the reelection of The Honor- 
able Samuel H. Hofstadter as Justice of the Supreme Court; 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the reelection of The Honor- 
able Edgar J. Nathan, Jr. as Justice of the Supreme Court; 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the reelection of The Honor- 
able Aron Steuer as Justice of the Supreme Court. 


The following resolution, proposed by the Committee on the 
Municipal Court of the City of New York, Benedict Ginsberg, 
Chairman, was adopted: 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the renomination by all parties and the reelection of The Hon- 
orable Saul Price, Maxwell Shapiro and Herman C. Stoute as Justices of the 
Municipal Court of the City of New York. 


Interim reports were received from the Committee on Enter- 
tainment, Eugene A. Leiman, Chairman; the Special Committee 
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on the Lawyers Placement Bureau, William A. Ziegler, Jr., Chair- 
man; and the Committee on State Legislation, Sheldon Oliensis, 
Chairman. 

Bethuel M. Webster, Chairman of the Special Committee to 
Cooperate with the International Commission of Jurists, reported 
on recent activities of his Committee. 

Amendments to By-law XVIII recommended by the Library 
Committee, Samuel M. Lane, Chairman, were approved, as was 
a By-law establishing a new Committee on Corporate Law De- 
partments. 

The annual statement of the President and the annual report 
of the Treasurer were received. 


°e@o 


PRESIDING JUSTICE BERNARD BOTEIN was the guest at a meeting of 
the Committee on Law Reform, William L. Lynch, Chairman. 
The Presiding Justice discussed informally with the Committee 
some of the suggestions he had made in his Cardozo Lecture. 


°e@o 


THE SCHOOL of Law at Fordham University, the American Bar 
Association and the Traffic Institute of Northwestern University 
will sponsor a regional traffic court conference, June 13 to 17, 
at Keating Hall on the University campus at Fordham. Informa- 
tion as to the conference may be secured from Dean William H. 
Mulligan, School of Law, Fordham University, New York 7. 


°e@o 


HARRISON TWEED, former President of the Association, and Judge 
Learned Hand, an Honorary Member, recently received awards 
for distinguished service from the Council of the Harvard Law 
School Association. Mr. Tweed was honored for his leadership in 
the development of legal aid in the United States and Judge 
Hand for his preeminence in the appellate field. At the same 
ceremony a bust of Mr. Justice Frankfurter, also an Honorary 
Member of the Association, was presented to the Harvard Law 











268 THE RECORD 


School. The sculptor was Eleanor Platt, who has several works in 
the House of the Association. 
e@o 


NORTHWESTERN UNIVERSITY School of Law will conduct its third 
annual Short Course for Defense Lawyers in Criminal Cases dur- 
ing the five-day period, July 18-23, 1960. It is open to all attorneys 
interested in the practice of criminal law. 

The fifteenth annual Short Course for Prosecuting Attorneys 
will be conducted at Northwestern during the five-day period, 
August 1-6, 1960. Attendance is restricted to attorneys holding 
state or federal offices as prosecutor or assistant prosecutor; to 
attorneys who are nominees for office of prosecutor at the next 
election; and to legal personnel in the armed forces. 

For copies of the Short Course programs, and for other infor- 
mation, write to Professor Fred E. Inbau, Northwestern Univer- 
sity School of Law, Chicago 11, Illinois. 


e@o 


OvER 400 MEMBERS, Wives and guests attended the President’s 
Ball on Friday, May 13, at the House of the Association. The Ball 
was in honor of the retiring President of the Association, Dudley 
B. Bonsal, and Mrs. Bonsal, and was sponsored by the former 
Presidents of the Association and the Entertainment Committee, 
Eugene A. Leiman, Chairman. Alan U. Schwartz was Chairman 
of the Subcommittee in charge of arrangements. 


°o@o 


THE FOLLOWING paragraph relating to the earnings of lawyers in 
England from “The Solicitor” (Vol. 27, No. 4, p. 102, April 1960) 
will be of interest: 


No doubt every lawyer will have read with close attention the statement 
from a correspondent to The Times on the earnings of lawyers. Perhaps the 
most startling aspect of it is the light which it sheds upon earnings at the 
Bar. In general, there are ten lean years, until approximately the age of 33. 
During this period, the young barrister will not be as a rule supporting him- 
self. From that time onwards, earnings of the successful half of the Bar will 
arise from about 1500 pounds to about 4600 pounds between 4o and 50, 
during which time these more successful ones are better paid than any other 
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profession. Thereafter there is a steady drop to under 3500 pounds at 60. 
For the less successful half, the average figure is about 500 pounds for the 
first ten years, rising to 1300 pounds at 43, and then falling to 760 pounds 
at 60. To this there should be added the fact that the barrister is deprived 
of any opportunity to build up good will as a transferable asset. On those 
figures alone, there is abundant proof that something is very seriously wrong, 
and they add urgency to present discussions upon the future of the profes- 
sion as a whole. One of the interesting features of the analysis was the estab- 
lishment of the fact that whilst, from the age of 32 onwards the earnings of 
a solicitor rise more slowly than that of the successful barrister, the solicitor’s 
earnings continue to rise beyond the age when those of the barrister begin 
to decline. It is quite clear that there will be a great deal to discuss in the 
continuing conferences between barristers and solicitors upon the question 
of their future relations. 


0@mo 


AT THE request of The New York Patent Law Association, atten- 
tion is called to the publication by the U. S. Patent Office of a 
“List of Attorneys and Agents Available to Represent Inventors 
Before the U. S. Patent Office.” The listing is by states and cities 
and by foreign countries and may be obtained for 35¢ from the 
Superintendent of Documents, Washington, D. C., or any field 
offices of the U. S. Department of Commerce. 


o@eo 


THE HONORABLE LEO F. RAYFIEL, Judge of the United States Dis- 
trict Court for the Eastern District of New York, was the guest 
of the Committee on Admiralty, W. Mahlon Dickerson, Chair- 
man. Among other things, Judge Rayfiel discussed with the Com- 
mittee efforts to expand the law library for the Eastern District. 


o@e 


THE FOLLOWING editorial appeared in the New Republic for 
March 7, 1960: 


CONFLICTS OF INTEREST 


“The proper operation of a democratic government requires that officials 
be independent and impartial; that government decisions and policy be 
made in the proper channels of the governmental structure; that public office 
not be used for personal gain; and that the public have confidence in the 
integrity of its government. The attainment of one or more of these ends is 
impaired whenever there exists, or appears to exist, an actual or potential 











270 THE RECORD 


conflict between the private interests of a government employee and his 
duties as an official. The public interest, therefore, requires that the law 
protect against such conflicts of interest and establish appropriate ethical 
standards with respect to employee conduct in situations where actual or 
potential conflicts exist. 

“It is also fundamental to the effectiveness of democratic government that, 
to the maximum extent possible, the most qualified individuals in the society 
serve its government. Accordingly, legal protections against conflicts of in- 
terest must be so designed as not unnecessarily or unreasonably to impede 
the recruitment and retention by the government of those men and women 
who are most qualified to serve it. An essential principle underlying the 
staffing of our governmental structure is that its employees should not be 
denied the opportunity, available to all other citizens, to acquire and retain 
private economic and other interests, except where actual or potential con- 
flicts with the responsibility of such employees to the public cannot be 
avoided.” 

These thoughtful, remarkably unstatutory phrases are the preambulatory 
words of the bill introduced into Congress last week by Senators Javits and 
Keating and Rep. John Lindsay, “to supplement and revise the criminal 
laws prescribing restrictions against conflicts of interest applicable to em- 
ployees of the Executive Branch of the Government of the United States. . . .” 
The bill, and an exhaustive 600-page report, are the product of two years of 
labor by a Special Committee on Federal Conflict of Interest Laws of the 
New York City Bar Association. The Special Committee is composed of 
lawyers with wide practical experience in and out of government: The 
Chairman is Roswell B. Perkins, young former counsel to Governor Rocke- 
feller; and among the members are Samuel I. Rosenman, intimate adviser 
to Presidents Roosevelt and Truman; former NLRB Chairman Paul M. 
Herzog; Charles A. Coolidge, of the Boston bar; Charles A. Horsky, of the 
Washington bar; and Congressman Lindsay. Aided by generous financing 
from the Ford Foundation, a staff directed by Professor Bayless A. Manning 
of Yale Law School has worked with the members of the Special Committee 
in thinking through some of the problems of administration which have 
plagued American democracy from the beginning. 

How does one guard against another Teapot Dome, or another Dixon- 
Yates? How does one, in advance, screen out of government services men 
like the luckless and tasteless Richard Mack, former Commissioner of the 
FCC? Is any real good accomplished by requiring bluff, incorruptible Charles 
Wilson to give up hundreds of thousands of dollars in a ritual divestment 
of his General Motors stock before permitting him to serve as Secretary of 
Defense? Was Mr. Wilson thereby purged of his life-long emotional identifi- 
cation with the enterprise he headed? (“What's good for General Motors is 
good for the US.”) Are other men of comparable or greater ability, but lesser 
means, barred from public service by rules more rigid and antiseptic than 
they need to be? 

It is to these and countless subtler problems that the Special Committee 
and its staff addressed themselves. They have concluded that our existing 
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laws are a grabbag of almost unenforceable penal statutes concerned pri- 
marily with manifest corruption and drafted for an era when government 
was simpler, when the boundaries between the public and private sectors 
were clearer. And so the Special Committee has proposed legislation which, 
(1) attempts comprehensively to define impermissible transactions and rela- 
tionships; (2) distinguishes between career and genuinely temporary em- 
ployees; (g) prescribes rules governing the post-retirement activities of 
government employees; (4) assigns to the President and a central administra- 
tor prime responsibility for fashioning detailed—and flexible—standards of 
behavior; and (5) authorizes a variety of sanctions which can be used selec- 
tively to meet situations ranging from the flagrantly corrupt to the venal or 
merely negligent. 

Doubtless out of a sound political instinct, the proposals of new legislation 
do not address themselves to conflicts of interest in Congress itself. More- 
over, an important philosophic difference between the legislative and exec- 
utive functions requires differential treatment. As we have known since 
Madison’s day, it is one of the prime functions of legislatures to act as the 
focal point of pressure groups. Out of their competition, national policy 
arises. To formulate general rules which divide licit from illicit behavior 
on the part of legislators and those who deal with them may be genuinely 
impossible. Certainly something closer to “feel” than fiat is in order. 

As hearings go forward on the bill drafted by the Special Committee, the 
debt the nation owes to these hard-working lawyers will become increasingly 
apparent. They have worked diligently to unravel problems of even more 
intricate design than that found in Bernard Goldfine’s carpet. 


°e@o 


THE FOLLOWING symposia have been sponsored during the past 
month: 


“New York Income Taxes—The New Federally-Based Law” by the Section 
on Taxation, David E. Watts, Chairman. The panelists, Maurice C. Green- 
baum, Richard Kilcullen, Alvin D. Lurie and Peter Miller discussed the 
new personal income tax law, including the problems of partnerships, es- 
tates and trusts, and non-residents. 

The Committee on Medical Jurisprudence, Morris Ploscowe, Chairman, 
the New York County Medical Society and the Greater New York Hospital 
Association jointly sponsored a discussion entitled “Blue Cross, the Rising 
Cost of Hospital Care and Community Health Protection.” The main speaker 
was Dr. Ray E. Trussell, Director, Columbia University School of Public 
Health and Administrative Medicine, and comments were added by Dr. 
Norton S. Brown, Past President, New York County Medical Society; Dr. 
Henry N. Pratt, Director, The New York Hospital and Chairman, Committee 
on A.H.S. of The Greater New York Hospital Association; and Martin E. 
Segal, President, Martin E. Segal, Inc., Consultants and Actuaries. 

The Committee on Arbitration, Murray L. Jacobs, Chairman, devoted its 
annual symposium to “The Advantages of Arbitration in Specialized Fields 
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of Law.” Discussing this topic were Arnold W. Knauth, Adjunct Professor 
of Law, New York University and editor of Knauth’s Benedict on Law and 
Practice of Admiralty; Vincent J. Malone, former Professor, St. John’s 
University School of Law; and Albert S. Davis, Jr., Resident Attorney, 
Research Corporation and counsel for the American Society of Biological 
Chemists. Mollie Strum was Chairman of the subcommittee that arranged 
the symposium. 

Paul J. Powers, Law Assistant, Surrogate’s Court, New York County, and 
Secretary of the Surrogate’s Association, spoke at a meeting of the Section 
on Wills, Trusts and Estates, Joel Irving Friedman, Chairman. Mr. Powers 
discussed ‘‘1960 Legislation Affecting Trusts and Estates.” 
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The Calendar of the Association 


for June 
(as of May 31, 1960) 
Meeting of Special Committee on the Study of Commit- 
ment Procedures 


Dinner Meeting of Committee on Professional Ethics 
Meeting of Library Committee 


Dinner Meeting of Committee on Labor and Social Secur- 
ity Legislation 
Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 

Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Municipal Affairs 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation 


Meeting of Committee on Admissions 


Meeting of Special Committee on the Study of Commit- 
ment Procedures 


Dinner Meeting of Committee on Administrative Law 


Adjourned Annual Meeting of the Association: 5:00 p.m. 
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The President’s Letter 


To the Members of the Association: 


I thank you with all my heart for the honor you have done me. 
No higher honor has or ever can come to me and I am deeply 
conscious of the responsibilities that go with it. 

To succeed the able and hardworking Dudley Bonsal is a chal- 
lenge indeed. Having worked closely with him during the two 
years of his Presidency, I know at first hand the high quality and 
faithfulness of his service. We have good reason to be grateful 
to him and to his gracious and understanding wife. 

It is appropriate on the occasion of an Annual Meeting of mem- 
bers to reflect for a few moments upon the aims and purposes of 
our Association, and to renew our individual pledges to defend 
and implement them. Chapter 819 of the Laws of 1871, which 
gave us corporate recognition, sets forth our charter aims in 
broad outline: 


“. .. Cultivating the science of jurisprudence, promoting re- 
forms in the law, facilitating the administration of justice, 
elevating the standard of integrity, honor and courtesy in 
the legal profession, and cherishing the spirit of brother- 
hood among the members thereof.” 


Noble phrases these—and they are as live and appropriate today 
as when written go years ago. It will be our responsibility—yours 
and mine—to further these purposes during the coming year. 
This responsibility is greater today than it has ever been before. 
Our political and economic affairs are rapidly changing, as Pre- 
siding Justice Botein recently reminded us in his Cardozo Lec- 
ture. These changes are bound to have sharp impact on the 
practise of law and the obligations of our profession. 

The role of this Association in the legal and civic affairs of our 
country is truly unique. Our jurisdiction is limited to the City 


Editor’s Note: Mr. Marden’s letter is in substance his statement to the Annual 
Meeting. 
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of New York. Yet many persons and organizations throughout 
the United States look to us for information and guidance in 
matters affecting the law and its administration. In the words of 
John W. Davis, we must be “sleepless sentinels on the ramparts 
of human liberty and there to sound the alarm whenever an 
enemy appears.” 

Let us go forward in the great tradition of those who have 
filled this Meeting Hall in years gone by—with full understanding 
of the professional! responsibility that is ours and the courage to 
do what is right. This I ask as your President, not for your sake, 
least of all for my sake, but for the future of our calling and of 
this great Association which is its temple. 


OrIson S. MARDEN 


May 16, 1960 











The External Relations of the 
Common Market 


By EMILE BENOIT 


European integration offers a fascinating example of the limits 
of human prescience in social affairs. The big problems for the 
Common Market as they appeared to the very well informed 
people with whom I spoke in Europe as late as 1957 turned out 
in practice to offer no serious difficulties at all. On the other hand 
the really worrying problems that have arisen were hardly en- 
visioned at that time. 

What people were worrying about in 1957 was whether the six 
EEC governments would really accept and implement the Rome 
Treaty, and especially whether they would really accept its de- 
manding and fairly rigid timetable of tariff and quota liberaliza- 
tion. In particular it was hard to see how France, in the grip of 
a severe balance of payments crisis, and which had just had to 
withdraw various liberalization measures to which it was obli- 
gated under the OEEC, would be in a position to take the bold 
measures of trade liberalization which the Common Market im- 
plied. No one, I think, would have dreamt that we would so soon 
be vigorously debating a move to speed up the implementation 
of the Common Market, largely inspired and strongly supported 
by the French—including many hitherto protectionist-minded 
French industrialists. 

People assumed in 1957 that the big initial problems of EEC 


Editor’s Note: The paper published here was delivered by Dr. Benoit at a sym- 
posium sponsored by the Committee on Foreign Law, James G. Johnson, Jr., 
Chairman; the Committee on Trade Regulation, E. Nobles Lowe, Chairman; and 
the Section on Trade Regulation, Edward L. Rea, Chairman, in collaboration with 
The Federal Bar Association. Dr. Benoit is an economist who has taught at Har- 
vard University, the University of Illinois and Wells College. He has held a 
number of government posts including those with the War Production Board and 
the United States Department of Labor. He has served as Attache in the United 
States Embassies in London and Vienna. He is presently teaching at the Columbia 
Graduate School of Business. He is the author of many publications in the fields 
of economics, international relations and foreign investment. 
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would be internal. In fact the major headache—which has ab- 
sorbed uncounted man-hours of the European Commission’s time 
—has turned out to be the relation of the Community to the out- 
side world and particularly to its European neighbors. ‘The vigor 
of the efforts made by these European neighbors to protect their 
exports to the Community appears to have come as a surprise, 
and the debate between “the Six and the Seven” has given these 
numbers a special significance to millions of newspaper readers 
who could hardly even identify the thirteen countries involved. 
In 1957, the year of peak U.S. exports, the dollar gap still seemed 
to some eminent economists an ineliminable feature of interna- 
tional life. Who foresaw, then, that within a couple of years the 
U.S. balance of payments difficulties would be capturing head- 
lines, and that such difficulties might begin to dampen U.S. en- 
thusiasm for European integration. 

Since Mid-December our policy of non-intervention in the 
European trade conflict between the Six and the Seven has been 
officially abandoned. Yet the nature and direction of our inter- 
vention is still unclear. In the January meetings in Paris Under- 
Secretary of State Dillon, emphasized the dangers of a European 
split, and of a growth in trade discrimination running counter to 
the most favored nation principle. He proposed a widened OEEC 
in which U.S. and Canada would assume full membership. ‘This 
provided some support to the position of the United Kingdom 
and other European Free Trade Association (EFT A) members, 
but gave no real assurance that their exports would not be pushed 
out of the Common Market by tariff changes. The warnings 
against a growth of discrimination in Europe hardly explained 
how the Common Market could possibly be implemented with- 
out it. In general the announced U.S. objective of seeking to 
reconcile the Six and the Seven, and promote their unification 
hardly seemed consistent with the new emphasis on keeping open 
our European exports markets at all costs, since a merger of the 
two blocs would greatly intensify the tariff handicaps to our 
exports. 
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EFFECTS OF INTEGRATION ON U.S. BUSINESS 


Certainly European integration, up to date, has had little to 
do with our balance of payments difficulties. The measures of 
integration taken so far have had little if any restrictive or diver- 
sionary effects. The deterioration in our trade balance has come 
about more on the imports side than on the exports side, and has 
occurred in a period when striking progress was being made in 
removing quantitative and currency barriers to our exports. 

Looking to the future, though, it is clear enough that some of 
our exports are likely to be obstructed by tariff changes incidental 
to European integration. How much, it is difficult to calculate, 
but on the basis of what I have seen I doubt it would be as much 
as half a billion dollars of exports, so long as the two blocs remain 
separate—or possibly twice as much if they combine. In a number 
of commodities, the two blocs together are self-sufficient, whereas 
the U.S. could sell to one of the blocs if they remained separate. 
In case of a merger, the U.S. would be selling, at a tariff handicap, 
in simultaneous competition with all leading European pro- 
ducers in almost all European markets. 

The U.S. exports diverted from particular European markets 
would not necessarily be lost, of course. (This point is frequently 
overlooked!) ‘Thus, assuming full employment and near capacity 
operation, German exports diverted to France by tariff advan- 
tages will fail to go to, for example, Brazil or Canada, leaving an 
alternative market for the U.S. exports that formerly went to 
France. A two-bloc situation in Europe would leave open chances 
for the U.S. to exploit export opportunities resulting from intra- 
European trade diversion. 

Moreover some offsetting expansion of U.S. exports to Europe 
in certain categories must also be anticipated. On the basis of 
historical experience, we may assume that a large expansion of 
EEC income and consumption would lead to a substantial, if not 
wholly proportional increase in EEC imports. How much of this 
expanded market the U.S. could capture would depend mainly 
on the relative competitiveness of U.S. exports, but also on the 
degree of protectiveness of EEC agricultural policy—which re- 
mains unsettled—and the extent to which overseas territories asso- 
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ciated with the EEC and with preferential access to its markets 
expand their supply of agricultural and other raw materials. 

In any case the U.S. will still derive substantial net economic 
benefit through the improved foreign investment opportunities 
afforded. The exceptional growth potential plus the benefits of 
trade diversion to businesses operating inside the new market 
should make investments within EEC extremely profitable. 

Already in 1958, earning on U.S. direct investments in manu- 
facturing in EEC countries averaged 16.7% (after foreign taxes) 
as compared with 9.6% in Canada, and 5.8% in Latin America. 
(After tax earnings of large U.S. manufacturing corporations on 
domestic operations were 9.8% of net assets.) According to a 1959 
McGraw-Hill Capital Investment Survey, U.S. companies planned 
to expand their rate of investment in European manufacturing by 
75% between 1958 and 1960. Total earnings on U.S. direct in- 
vestments in Europe already total over a half a billion dollars a 
year, not including substantial royalty payments by European 
companies under licensing agreements to U.S. companies. The 
above sum is already far larger than the maximum potential loss 
in profits that may be borne by U.S. exporters as a result of tariff 
differentiation (especially bearing in mind that most exports di- 
verted from European markets will undoubtedly find alternative 
markets). It should be noted, incidentally, that part of the de- 
clines in U.S. exports directly reflect increased competition from 
U.S. overseas subsidiaries. 

There is one school of thought that denies or minimizes the 
benefits to the American economy of successful U.S. foreign in- 
vestment. I cannot agree. Aside from the direct stimulus to capital 
exports which such investments often provide, or the stimulus to 
dollar import liberalization which they encourage (through the 
strengthening of foreign reserves), such investments create in 
time, a long term in-flow of dividends to the U.S. which helps to 
finance imports of raw materials and items which the U.S. econ- 
omy could produce only at a comparative disadvantage, thereby 
permitting the shift of more U.S. resources to items of compara- 
tive advantage and facilitating U.S. productivity increases. Nor 
must we overlook the fact that such in-flows of dividends from 
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foreign subsidiaries and the profits from foreign branches of U.S. 
companies substantially increase U.S. tax revenues, thereby pro- 
viding funds for U.S. internal improvements and reducing the 
tax burden on domestic enterprises. 

Perhaps, though, the most fundamental effect of European in- 
tegration may be a further stimulus to European productivity. 
There has been far more rapid growth of productivity since 1953 
in Europe than here. Rather striking further improvements are 
in prospect as the benefits of integration (in enhanced competi- 
tion, stimulus to new investment, industrial re-organization, etc.) 
are manifested. While European wage rates will continue to rise 
—possibly faster than here—the differential rate of productivity 
growth may still keep European unit costs from rising as fast as 
in the U.S., and thereby increase the number of items on which 
European costs are lower. This may well be the chief danger we 
face from European integration: it would be felt not only in our 
exports to Europe, but in third markets, and even here at home 
in competing with European exports. 

The only effective response to this challenge is to step up our 
own industrial productivity growth rates (the rate of increase was 
about twice as high in the five years 1948-53 as in the five years 
1953-58). This is not the place to discuss the changes in domestic 
policies required to regain our momentum. But if we fail in this 
we shall ultimately have to consider devaluation, with all the 
serious risks and disadvantages which this would entail. 


THE CONTROVERSY BETWEEN THE SIX AND THE SEVEN 


Public opinion is thoroughly muddled on the real issues in- 
volved in this dispute. The EEC is widely but erroneously 
regarded as protectionist in intent and threatening to raise Euro- 
pean tariffs. Actually, the EEC, being essentially based on tariff 
reduction, is inspired by thoroughly liberal ideas. Internal tariffs 
will be progressively—and fairly rapidly—eliminated. The ensu- 
ing exposure to the shock of competition should make it relatively 
easy, also, to reduce external barriers on a reciprocal basis with 
other trading areas. 

As GATT has repeatedly been reassured, EEC external tariffs 
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will be no higher than the average in 1957. Indeed, it now seems 
likely to be substantially lower. On the basis of preliminary un- 
published calculations made within the European Commission, 
it appears that the unweighted arithmetical means of averaging 
the EEC tariffs will result in a common external average tariff 
about a fifth below the weighted average of the separate national 
tariffs. In view of the fact that only Benelux in the Community 
will substantially increase its average tariff rates (above the Janu- 
ary, 1957 reference base), and that France and Italy, with much 
larger populations and total imports, will be sharply reducing 
theirs, it will be seen that the average European consumer will 
receive a lower degree of protection as a result of the Common 
Market.? 

Moreover the Treaty envisages further negotiated cuts in the 
external common tariff on a reciprocal basis. The European Com- 
mission has welcomed the Dillon proposal for negotiations on a 
20% reciprocal reduction in duties in the forthcoming GATT 
meetings. Indeed the proposal is even being seriously entertained 
for extending such cuts on a unilateral basis in advance, in an- 
ticipation of reciprocity. Clearly then the goal of the Common 
Market is not trade restriction. Yet it does employ tariff differen- 
tiation: it provides tariff preferences to members which are not 
offered to outsiders; internal tariffs will finally be totally elimi- 
nated, while outside tariffs, at some level will be retained. Under 
GATT rules this is perfectly acceptable and is not put in the 
same class as what is usually meant by “discrimination,” viz, un- 
justified or unfair inequality of treatment. 

The real issue between the Six and the Seven is this: should 
the goal of European integration be pursued despite the difficult 
adjustments which EEC tariff differentiation will necessarily im- 
pose on other European states which do not wish to integrate? 
The basic answer of the EEC has been that, in principle, the 
advantages of its tariff differentiation must apply solely to mem- 
bers, and cannot be automatically extended as a matter of right 


1 Since Germany unilaterally cut most tariffs in mid-1957 its present average 
rates are below the reference rates, and will have to be raised slightly to reach the 
EEC average. This will entail sharp increases for many industrial goods. 
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even to those neighbor countries having major trading relations 
with EEC. 

I think this is realistic. For integration to succeed, with the 
necessary merging of national and group interests, and the devel- 
opment of group loyalties, it is important that the group be 
clearly distinguished from its neighbors, and that the advantages 
of membership not be shared with those unwilling to accept the 
obligations of membership. This does, to be sure, exert pressure 
on these neighbors to join, to avoid the inconvenience of redi- 
recting some of their trade, but so long as the outsiders are 
perfectly free to join, they cannot legitimately complain of dis- 
crimination. (Austria, admittedly, may be a special case if it is 
actually true that it would like to join but must abstain because 
membership in the EEC would violate the spirit of the State 
Treaty with the USSR.) 

Yet the countries which do not feel they wish to integrate 
nevertheless resent the pressure which the threatened loss of their 
exports to the Common Market exerts. ‘This resentment, whether 
justified or not is a political reality and cannot be ignored by the 
U.S., which must be concerned with the preservation of Western 
unity in the face of the serious challenge now confronting it. It 
would therefore seem desirable to limit the amount of European 
trade diversion by some formula which would provide the non- 
integrating countries with minimum protection against damage 
to their exports, thereby removing any legitimate grievance they 
may have. Such a formula might also help non-European coun- 
tries (including the U.S.) which have also occasionally been appre- 
hensive about the effects of EEC and EFTA tariff differentiation 
on their exports to Europe. 


A FORMULA FOR ACCOMMODATION 


This formula which I have had an opportunity to discuss in- 
formally with President Hallstein, Minister Rey, and certain 
other officials of the European Commission, is based on the idea 
that a customs union ought not to cause any positive injury to 
outside countries, even though it seeks to preserve for its own 
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members a major share of the positive benefits from the addi- 
tional growth which its own formation makes possible. 

This principle could be implemented by an Amendment to the 
GATT which would impose a new obligation on customs unions 
(and free trade areas) as a sort of payment for the privilege of re- 
sorting to tariff differentiation. This obligation would be to 
extend special offsetting tariff concessions to any outside country 
(or tariff area) that could demonstrate before a special GATT 
tribunal that it had suffered “positive injury” in the sense that 
its total exports to the customs union had declined as a result of 
the tariff differentiation. Such concessions should suffice to restore 
the complainant country’s overall exports to EEC to the full ex- 
tent of losses arising from the tariff changes. Such special con- 
cessions might be confined to the complainant country—or other 
tariff area—and would presumably not be subject to most favored 
nation treatment! They would be somewhat analogous to the 
special concessions made by the U.S. after tariff concessions have 
been withdrawn in escape clause actions. 

As an example, the EEC would extend to the U.K. special tariff 
reductions if it could show at any time that its exports to EEC 
over-all were less than in 1958, and that the tariff changes inci- 
dental to the formation of EEC were mainly responsible. Clearly 
such a claim could not be sustained if the noted decline in U.K. 
exports were a part of a world-wide trade recession, or a reflection 
of a decline in U.K. export competitiveness (as manifested pos- 
sibly by equally serious declines of U.K. exports to other com- 
parable markets by the fact that EEC imports had grown but 
U.K.’s share had declined, or by the fact that there had been a 
relative rise in U.K. export prices, ex tariff, etc.). But if the U.K. 
exports to EEC really had been damaged by the new tariff 
changes, sufficient concessions would be made to restore U.K.’s 
total exports to EEC to the full extent of the damage—that is to 
say to the levels prevailing in 1958, less any losses clearly attribu- 
table to non-tariff factors. 

While such a formula would still impose some problems of 
readjustment on outsiders in shifting from certain exports to 
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others, it would leave them with little legitimate basis for com- 
plaint. They would lose nothing, net, that they already had, and 
nothing in the future growth of trade to which they were entitled 
by virtue of their own contribution. And they could not validly 
complain of the need to make some export shifts if the overall 
level were maintained—particularly in view of the enhanced op- 
portunities for investment earnings by starting subsidiary opera- 
tions within the Common Market. 

Clearly to have a GATT tribunal pass on such questions would 
impose on this agency serious additional responsibilities. Essen- 
tially we should be trying to apply in the international field 
procedures analogous to those of compulsory arbitration and 
administrative law. The difficulties in doing this are obvious. 
Yet the need exists, and the challenge is an exhilarating one. The 
lessons we might learn could well be applied in other fields. If 
nations are ever to surrender the right to be the sole judges of 
how well they carry out their own commitments, this might be 
a handy and useful place to start. 

I believe that the EEC might consent to accept some such for- 
mula, even on a retroactive basis. It has repeatedly expressed its 
confidence that the stimulus to growth which integration will 
provide should lead to considerable expansion of its imports from 
other areas. It has also offered to make reasonable special adjust- 
ments (especially tariff quotas) in case of demonstrated hardship. 
The proposed formula would merely give institutional expres- 
sion to the basic intention of EEC to use its new powers in a 
responsible and ethical way. A firm and explicit commitment 
underwritten by an international institution like GATT should 
end misgivings of non-participants, and vastly improve the inter- 
national atmosphere, by removing the danger of a trade war 
within the Western Alliance. 

It might, incidentally, remove the chief raison d’étre of the 
European Free Trade Association which seems a lot more inter- 
ested in safeguarding its exports than in promoting free trade, 
and which would hardly have arisen except as a defensive reflex. 
If these nations decide later that they are willing to join the move- 
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ment for European integration (which necessarily has broad eco- 
nomic, if not political, implications) they should do so in a posi- 
tive spirit, with willingness to share the full burdens which such 
collaboration entails. This can come about only as these countries 
see the impressive possibilities for positive gains which such a 
grouping affords. A forced partnership based on a fear of trade 
diversion would not meet the need. 

As an incidental benefit, of particular interest to the U.S., the 
formula presented above would also safeguard our own exports 
to Europe without requiring very substantial additional trade 
concessions on our part. It will be difficult in view of present bal- 
ance of payments problems and the declining competitiveness of 
many U.S. manufacturers to obtain Congressional approval for 
sweeping further tariff reductions. It may indeed be politically 
difficult even to utilize fully the existing Congressional author- 
ization to reduce present U.S. duties by 20%. The average ex- 
ternal EEC tariff on capital goods will be around 13.5% and on 
other industrial goods over 17%. These rates might be reduced 
to around 11% and 13.5% respectively in the event of a 20% 
tariff reduction in these sectors. At such rates substantial trade 
diversion is inevitable. To eliminate significant preferences to 
intra-European producers and minimize trade diversion would 
require very large additional percentage reductions. Whether 
the EEC will be willing in the near future to consider such ex- 
treme cuts is perhaps an academic question, in view of the fact 
that neither the U.K. nor the U.S. appear at all willing to do so. 

It is hoped that some such adjustment formula as proposed 
above might aid in restoring European economic cooperation 
by assuring a minimum of export stability, without requiring a 
more rapid evolution toward complete free trade than seems 
realistically achievable at this time. 











Customs Simplification 


By Mo..ie STRUM 


Customs Simplification implies change. When the old order 
changeth, it always meets with resistance, regardless of the need 
for change and its resultant benefits. 

Generally, everybody favors Customs Simplification. It is like 
taking a position for good and against evil. Any improvements 
which would remove unnecessary barriers to foreign trade and 
investment, which in turn would improve the social and eco- 
nomic well-being of people throughout the world, and encour- 
age friendship and prosperity, must be welcome. 

However, the words “Customs Simplification” have assumed a 
cloak of complexity, rather than simplicity. It means many differ- 
ent things to the many who use the expression, and to those who 
hear it and read it. Among the multitude of thoughts that it pro- 
vokes are: standard international Customs nomenclature; changes 
in tariff policy; the revision of rate structures; lowering or raising 
rates of duty; methods for clarifying tariff schedules; clarification 
of the free lists; standards for valuation of imported merchandise 
for duty purposes; easing Customs formalities for tourists; the 
requirements of certain formalities for marking country of origin 
on imported merchandise; standardization of practices for docu- 
mentary requirements; requirements of consular formalities; cor- 
rection by Custom officers of admitted errors without unnecessary 
litigation; uniformity in matters involving countervailing duties; 
the repeal of obsolete provisions of the Customs laws; problems 
in antidumping cases; the delicate questions posed by the estab- 
lishment of import quotas under certain conditions; the Trade 
Agreements program; the achievements of the General Agree- 
ment on Tariffs and Trade; the desirability of encouraging 


Editor’s Note: The author is a Trial Attorney on the staff of the United States 
Department of Justice. Miss Strum is a member of the Association’s Committee on 
Arbitration and National Chairman of the Committee on Customs and Patent Law 
of The Federal Bar Association. 
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domestic industries; the need to expand international trade; cur- 
rency conversion problems; Judicial review; the activities of the 
Customs Co-Operation Council of Brussels; Customs Simplifica- 
tion legislation in the United States; the administrative Customs 
procedures handled by the United States Treasury Department; 
the Tariff Simplification study being conducted by the United 
States Tariff Commission; “Customs Law’ litigation in which 
the government is represented by the United States Department 
of Justice; and one could continue ad infinitum. Each suggested 
topic is worthy of at least one volume of explanation. 

The Tariff Act of 1789 was the first United States tariff act. 
The power of levying import tariffs was vested by the Constitu- 
tion in the Congress of the United States. This new Customs Law 
revealed the conflicting interests that existed in the young nation, 
—the South seeking to promote markets abroad for its cotton 
while the North was urging protection to permit the growth of 
American industry. 

In 1791 our first Secretary of the Treasury, Alexander Hamil- 
ton, published his famous “Report on Manufactures” suggesting 
the principle of protecting new domestic industries by tariff laws. 

In the “good old days,” Customs procedures were at the most 
simplified stage. Appraisements of merchandise imported into 
this country were considered unnecessary, unless fraud was sus- 
pected, and the importer’s statement as to the value of his im- 
ported merchandise was generally accepted. 

The United States Congress has enacted 24 principal tariff acts, 
which include the first one in 1789 and the last one in 1930. 
Briefly, among the better known in history are the following: 

The Tariff Act of 1816 attempted to conciliate the interests of 
industry, agriculture, trade and navigation, while making pro- 
tection of domestic industries its direct object. 

The Tariff Act of 1828 was known as the extreme of protective 
legislation before the Civil War and became known as the “Tariff 
of Abominations” and the “Black Tariff.” The average ad val- 
orem rates on dutiable imports were almost 49 percent. It pro- 
duced criticism in the North among manufacturers and in the 











288 THE RECORD 


South among those who sought foreign markets for cotton and 
other agricultural products. Out of these conflicting expressions 
of opinion emerged the Tariff Act of 1832, which continued to 
produce violent opposition. 

The Tariff Act of 1833 had been proposed by Henry Clay and 
became known as the compromise tariff. It provided for a gradual 
reduction of duties exceeding 20 percent, and enlarged the free 
list. 

The Tariff Act of 1842 followed the period of depression which 
had resulted in a considerable decrease in revenue from customs 
duties. 

The Tariff Act of 1846 was known as the Walker tariff. Pros- 
perity had returned to the United States and Congress accepted 
most of the proposals of The Secretary of the Treasury, Robert J. 
Walker. Imported merchandise was divided into schedules, based 
on the rate of duty to be levied. One of the principles advocated 
by Mr. Walker was that no more money shall be collected than 
is necessary for the wants of the Government economically ad- 
ministered. The average rates under this Act on dutiable goods 
were about 26 percent. 

The Tariff Act of 1861 was known as the Morrill tariff. It con- 
tained many higher rates. The outbreak of the Civil War made 
higher revenues necessary. 

In 1882, Congress authorized the appointment of a tariff com- 
mission, which proposed average reductions of from 20 to 25, per- 
cent, applying to commodities of necessary general consumption, 
such as sugar and molasses, rather than to luxuries, and to raw 
rather than to manufactured materials. In 1883, the legislators 
did not follow the commission’s recommendations. 

The “McKinley tariff” was the Tariff Act of 1890. This Act 
established a number of reforms of customs administration. Per- 
haps this was the real beginning of “Customs simplification” in 
this country. Another interesting feature was the elimination of 
customs duty on imported sugar which was offset by granting a 
bounty of 2 cents per pound for 14 years to domestic sugar 
producers. 
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The Tariff Act of 1894 was known as the Wilson-Gorman tariff. 
This resulted in the lowering of tariff duties. The average rates 
were 41 percent on dutiable merchandise as compared with 49% 
under the previous Act. 

The Dingley tariff was the Tariff Act of 1897. Mr. Dingley was 
the Chairman of the House of Representatives’ Committee on 
Ways and Means and is regarded as the author of the bill. The 
policy of free raw sugar was abandoned. The domestic beet-sugar 
industry needed protection and revenues were needed. 

The Payne-Aldrich tariff was the Tariff Act of 1909. It had 
been estimated that this Act reduced rates affecting about 20 per- 
cent of our imports. 

It is interesting to note that for almost a century after the enact- 
ment of our first Tariff Act, import duties comprised about go 
percent of the Federal Government’s revenue. Tariff rates were 
lowered when the Treasury had an excess of funds and raised 
when more revenues was needed. 

Shortly before the inauguration of President Woodrow Wilson, 
the income tax amendment was ratified, bringing to a close the 
era during which customs duties were the principal source of 
revenue for the United States. Therefore, the Tariff Act of 1913, 
known as the Underwood tariff, resulted generally in a reduction 
of tariff rates, and the addition of many items to the free list. 
This Act was intended to introduce the theory of a “competitive” 
tariff. It was in operation for less than one year when World 
War I disrupted world trade patterns. 

The emergency tariff of 1921 provided anti-dumping measures 
and increased duties on various agricultural products. 

The Fordney-McCumber tariff was the Tariff Act of 1922. Dur- 
ing the War, new industries had been created and existing ones 
had expanded. Agricultural production had also expanded. Pub- 
lic hearings were held before the Committee on Ways and Means 
of the House of Representatives preparatory to the general tariff 
revision. The reports are interesting to read. The President of 
the United States signed the bill on September 21, 1922, generally 
increasing customs rates over the 1913 Act. The 1922 Act revised 
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customs procedural laws and was a true attempt at “Customs 
Simplification.” Numerous laws had been scattered through the 
statutes, some obsolete, some redundant, some ambiguous. The 
new Act brought together all laws governing the collection of 
customs duties and provided for the repeal of laws which were 
inconsistent with the provisions of the Act. Among the new ad- 
ministrative provisions in the Act which could affect tariff rates 
were the following: Section 315 authorized the President to in- 
crease or decrease existing rates of duty by 50 percent in order to 
equalize foreign and domestic costs of production. Section 316 
provided for additional duties or exclusion of merchandise from 
entry in the event of unfair competition in the importation and/or 
the sale of foreign-made goods in this country. Section 317 
authorized the President to impose new or additional duties or 
prohibitions upon merchandise of any foreign countries dis- 
criminating against the commerce of the United States, includ- 
ing products of any foreign country receiving special benefits 
from the existence of discriminations against the United States. 

The Hawley-Smoot tariff is the Tariff Act of 1930, which is 
the Bible of the modern-day Customs lawyer. This Act brought 
some increases in customs rates. The public hearings prior to the 
enactment of this tariff act, began in January, 1929, have been 
published and make interesting reading for students of tariff 
evolution and history. The 1930 Act continued the new tariff 
principles of the 1922 Act (Section 315 of the 1922 Act, described 
above, now Section 336 of the 1930 Act; Section 316 of the 1922 
Act, described above, now Section 337 of the 1930 Act; Section 
317 of the 1922 Act described above, now Section 338 of the 
1930 Act). 

The preamble of the Tariff Act of 1930 describes it as “An Act 
to provide revenue, to regulate commerce with foreign countries, 
to encourage the industries of the United States, to protect Amer- 
ican labor, and for other purposes.” (Public Law No. 361, H.R. 
2667). 

Title [V—Administrative Provisions—of the Tariff Act of 1930 
may well be embraced within some definitions of “Customs Sim- 
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plification” as it has been credited with materially improving the 
administration of the Customs laws. 

A little known provision of the National Industrial Recovery 
Act of 1933 which sought to restore prosperity was section 3 (e) 
which gave the President the power to regulate imports in order 
to protect domestic industries operating under Codes of Fair 
Practice. 

Our Revenue Acts of 1932 and 1934 impose taxes on certain 
imports which are included in the Free List of the Tariff Act of 
1930. 

The famous Trade Agreements Act was signed by the President 
of the United States on June 12, 1934. It was enacted as an amend- 
ment (section 350) of the Tariff Act of 1930, and delegated limited 
authority to the President to change tariff rates. ‘The authoriza- 
tion to enter into foreign trade agreements was limited to three 
years but has been extended ten times. When President Franklin 
D. Roosevelt asked Congress to pass legislation giving him power 
to enter into reciprocal trade agreements with foreign countries, 
his message on March 2, 1934 stated in part: “You and I know, 
too, that it is important that the country possess within its borders 
a necessary diversity and balance to maintain a rounded national 
life, that it must sustain activities vital to national defense and 
that such interests cannot be sacrificed for passing advantage. 
Equally clear is the fact that a full and permanent domestic recov- 
ery depends in part upon a revived and strengthened interna- 
tional trade and that American exports cannot be permanently 
increased without a corresponding increase in imports.” 

During the years that followed, our trade agreements program 
has received high praise and severe criticism. 

Thus, tariff rate making has been carried on as an Executive 
function subject to the limitations of the delegation of power. 
Many rates of duty have been reduced pursuant to trade agree- 
ment concessions. These rates apply equally to similar merchan- 
dise which is imported into the United States from all foreign 
countries, with certain exceptions. Section 316 of the Tariff Act 
of 1930 specifically states that ‘““Nothing in this Act shall be con- 
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strued to abrogate or in any manner impair or affect the provi- 
sions of the treaty of commercial reciprocity concluded between 
the United States and the Republic of Cuba on December 11, 
1902, or the provisions of the Act of December 17, 1903, chapter 
1.” Therefore, certain Cuban products are entitled to preferen- 
tial rates of duty or exemption from duty. Imports of Philippine 
articles are governed by the provisions of the Philippine Trade 
Act of 1946, as amended, and the related exclusive trade agree- 
ment between the United States and the Philippine Republic. 

Reduced rates of duty proclaimed by the President under his 
trade agreement authority do not apply to products of designated 
Communist nations or areas. (Section 5 of the Trade Agreements 
Extension Act of 1951 provides: ‘As soon as practicable, the 
President shall take such action as is necessary to suspend, with- 
draw or prevent the application of any reduction in any rate of 
duty, or binding of any existing customs or excise treatment, or 
other concession contained in any trade agreement entered into 
under authority of section 350 of the Tariff Act of 1990, as 
amended and extended, to imports from the Union of Soviet 
Socialist Republics and to imports from any nation or area domi- 
nated or controlled by the foreign government or foreign organ- 
ization controlling the world Communist movement.’’) 

When President Dwight D. Eisenhower, on January 30, 1958 
(H.Doc. No. 320, 85th Cong., 2d Sess.) recommended the renewal 
of the Trade Agreements Act, his message contained, in part, the 
following statements: 

“Reciprocal trade agreements negotiated since the advent of 
the Trade Agreements Act have helped bring a more vigorous, 
dynamic growth to our American economy. Our own economic 
self-interest, therefore, demands a continuation of the trade agree- 
ments program. Under this program sound two-way trade can be 
further developed to assure to our industries widening oppor- 
tunities for participation in world markets, and to provide for- 
eign nations the opportunity to earn the dollars to pay for the 
goods we sell. We can either receive the benefits of the reciprocal 
lowering of trade barriers or suffer the inevitable alternative of 
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increasingly high barriers against our own commerce which 
would weaken our economy and jeopardize American jobs. Im- 
portant as growing international trade is to our country, it is 
equally important to our allies and trading partners. For them 
it is indeed vital to the health and growing strength of their econ- 
omies, on which the political stability and military power heavily 
depend. The assured future of the reciprocal trade program is 
necessary for our national security and for our entire foreign 
policy. In particular, it is essential to enable us to meet the latest 
form of economic challenge to the free world presented by com- 
munism. In the state of the Union message I spoke of the eco- 
nomic offensive that has been mounted against free nations by 
the Communist imperialists. The Soviet Union is engaged in an 
intensive effort, through combined programs of trade and aid, 
to divide the countries of the free world, to detach them one by 
one and swing them into the orbit of Communist influence.” The 
Secretary of Commerce, Hon. Sinclair Weeks, in his statement 
of January 30, 1958, to Congress, concluded: ““The trade agree- 
ments program has been a unique and beneficial undertaking by 
our country in the trade field. Its continuation is essential to 
preserve our gains and to lead the way to a broader realization 
of the mutual benefits that it makes possible for us and for our 
free world partners.” 

As this narration of certain aspects of Customs Laws pro- 
gresses, the magnitude of a “Customs Simplification” program 
must become obvious. 

To some, simplification is synonomous with standardized 
nomenclature in the world’s tariffs. In this writer’s opinion, it is 
analagous to the effort which was made to introduce Esperanto 
to the world. An encyclopedia describes Esperanto as a con- 
structed or extracted, not an artificial, international language. 
It is based on the elements of the most important European 
tongues, reduced to a minimum by strict regularization and an 
ingenious system of suffixes and prefixes, also taken from natural 
languages. Esperanto has been taught in many schools through- 
out the world. It was believed that a common language could 
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serve as a bridge across language difficulties and misunderstand- 
ings. This writer has yet to meet anybody who can speak 
Esperanto. In the field of Customs, serious efforts have been made 
to obtain an International Customs Nomenclature. The Cus- 
toms Co-Operation Council of Brussels, Belgium, was created in 
1952. It meets twice a year. Although the United States is not one 
of the signatory countries, it has sent observers to some of the 
sessions. Nomenclature and Valuation are two of the main studies 
of the Council, which also has the obligation of examining ques- 
tions relating to co-operation in customs matters which the Con- 
tracting Parties agree to promote, and of studying customs systems 
and recommending a high degree of uniformity and harmony. 
The Council was the outgrowth of the Committee for European 
Economic Co-Operation which established the European Cus- 
toms Union Study Group in 1947. 

In order to avoid misunderstanding and uncertainty caused 
by differing customs nomenclature in various countries, the ob- 
jectives of the authors of the Brussels Nomenclature have been: 
“The conditions requisite for the removal of these disadvantages 
are that there should be a systematic and logical classification of 
all goods which enter the international trade; that each product 
should be suitably and uniformly classified in the tariffs of all of 
the contracting countries; that the Nomenclature should be 
worded simply and precisely, customs terms and phrases being 
unified to render them readily comprehensible to experts and 
public alike; and finally, that the task of importers and exporters, 
and of all those who have to compare two or more tariffs in order 
to prepare detailed statistics or negotiate bilateral or multilateral 
agreements, should be facilitated.” (Bulletin No. 1, 1955, Cus- 
toms Co-Operation Council, Doc. 4000 E (55), Part III, The 
Nomenclature Convention, page 11). 

It is believed that the so-called “Geneva Nomenclature” was 
the first attempt to build a common framework for tariff laws of 
different countries. It began with a recommendation of the World 
Economic Conference which met in May 1927 under the auspices 
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of the League of Nations. A Committee of Experts completed the 
first draft in 1931, which was revised in 1937. (League of Nations. 
Draft Customs Nomenclature. Geneva 1937). 

The League’s Nomenclature had 4,360 headings, of which 991 
were compulsory whereas the Brussels Nomenclature has 1,095 
compulsory headings. 

The Secretary General (G. Annez de Taboada) of the Customs 
Co-Operation Council, in a letter dated February 27, 1959 in- 
formed the writer that many countries which are not Members 
of the Council “have based their current customs tariffs more or 
less closely on the Council’s Nomenclature.” A list of 37 such 
countries was attached. (Brussels-Type Tariffs in Non-Member 
Countries, Annex D) 

The United States is a Contracting Party to the General Agree- 
ment on Tariffs and Trade (referred to as GATT), without 
which a present-day discussion of tariffs or Customs Simplifica- 
tion would be incomplete. The GATT was formed “in accord- 
ance with the Resolution adopted at the First Session of the 
Preparatory Committee of the United Nations Conference on 
Trade and Employment, established by the Economic and Social 
Council of the United Nations on February 18, 1946.” Several 
countries, including the United States of America “initiated 
negotiations between their representatives, at Geneva on April 
10, 1947, directed to the substantial reduction of tariffs and other 
trade barriers and to the elimination of preferences, on a recipro- 
cal and mutually advantageous basis.” (Treasury Decisions 51802, 
December 16, 1947). These negotiations terminated on October 
30, 1947 and resulted in the framing of a General Agreement on 
Tariffs and Trade and of a Protocol of Provisional Application. 
The GATT states that the Contracting Governments “Recogniz- 
ing that their relations in the field of trade and economic en- 
deavour should be conducted with a view to raising standards of 
living, ensuring full employment and a large and steadily growing 
volume of real income and effective demand, developing the full 

use of the resources of the world and expanding the production 
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and exchange of goods; Being desirous of contributing to these 
objectives by entering into reciprocal and mutually advantageous 
agreements ***” have entered into this agreement. 

Since it was realized that the tariff concessions under GATT 
could be nullified by administrative action, the participating gov- 
ernments agreed to refrain from certain practices, such as the 
imposition of quantitative restrictions for protective purposes 
and also to accept certain rules for the application of customs 
regulations. 

GATT has assisted other organizations in drafting and in 
negotiating conventions which involve questions of customs tar- 
iffs or regulations. (i.e., UNESCO) 

During the eleven years of its existence, GATT, in addition to 
its work on tariff concessions, has made studies and recommenda- 
tions to simplify the application of customs laws, regulations and 
formalities involved in trade between nations. Its studies have 
included problems ranging from anti-dumping and countervail- 
ing duties; Valuation for Customs purposes; and Marks of Coun- 
try of Origin; to Fees and Formalities. 

In a letter dated February 24, 1959 addressed to the writer, 
from the Chief of the Tariff Section of Trade Policy Division of 
GATT, Geneva (F. K. Liebich), the following statement was con- 
tained: “As regards customs nomenclature and the possibility of 
achieving a uniform terminology are concerned, I would draw 
your attention to the fact that GATT initiated an attempt to 
harmonize the Brussels Tariff Nomenclature (which is being 
adopted to an increasing degree by many countries as the basis 
of their customs tariffs) and the United Nations Statistical 
Nomenclature—the so-called SITC—(which is also used as a basis 
for customs tariffs, e.g. by the Central American countries, 
NAUCA).” 

The changing features of international Customs problems, 
whether simplified or complicated, now reveal a common market 
trend. The European Common Market was officially created on 
January 1, 1958. The six member nations are Belgium, France, 
Italy, Luxembourg, Netherlands and West Germany. It will 
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gradually result in the elimination of tariffs among its members 
but a retention against non-members. Studies and plans for simi- 
lar free trade areas are being considered in other parts of the 
world. 

The Common Market will not violate any provisions of the 
GATT in forming a customs union. Under Article 24 of the 
agreement such union is permitted if the duties are not higher 
or other trade regulations more restrictive than those presently 
in force. Such union must be approved by the contracting parties. 

A new regional free trade area, the European Free Trade Asso- 
ciation (EFTA or the OUTER SEVEN) was approved on 
November 20, 1959, and received final ratification on May 3, 
i960. The area includes Britain, Sweden, Norway, Denmark, 
Austria, Switzerland and Portugal. 

The principal difference between the two groups is that, while 
the Common Market will have a common tariff, the EFT A coun- 
tries will retain their national tariff systems for non-member 
exports. 

Non-governmental agencies and organizations, such as the Na- 
tional Council of American Importers; the International Cham- 
ber of Commerce; Chamber of Commerce of the United States, 
various Boards of Trade; the American Tariff League (name re- 
cently changed to Trade Relations Council of the U. S.); and 
others vitally interested in foreign trade have devoted much time 
and effort in the study of these problems. 

Turning our kaleidescopic view from tariff problems through- 
out the world and focussing specifically on the approach of the 
United States of America to Customs Simplification, we discover 
legislation which was designed for this purpose. 

The Tariff Act of 1990 is still our basic tariff law. The Customs 
Administrative Act of 1938 (H.R. 8099, Public Law 721-75th 
Congress, 3d Session, Chapter 679, 52 Stat. 1077, T.D. 49646) 
amended certain administrative provisions of the 1930 Act. 
Fifteen years later, a law was passed which was and is known as the 
Customs Simplification Act of 1953, recognizing its purpose in its 
name. 
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Congress had recognized the need for the revision and simplifi- 
cation by appropriating funds in the appropriation for the Bu- 
reau of Customs for 1948 for a survey of the Customs Service. A 
private firm of management consultants, McKinsey & Co., was 
retained to make a survey with the following two main objectives: 
1. to determine how the cost of customs operations could be re- 
duced compatible with the required service, and 2. to ascertain 
whether the service rendered by Customs could be improved 
without substantially increasing the cost. As a result of this sur- 
vey and other recommendations from industry and government, 
H.R. 5505, a bill to simplify customs was proposed to the 82d 
Congress. Since it was not acted upon by the Senate before the 
end of the 82d Congress, a similar bill, H.R. 5106 was introduced 
to the 83d Congress. Public hearings revealed some disagree- 
ments as to particular provisions and H.R. 5877 was introduced 
as a clean bill, resolving controversial points. 

Senator Millikin, in Senate Report No. 632, July 24, 1953, for 
the Committee on Finance stated the purpose of the proposed 
new law as follows: ““The administrative and procedural provi- 
sions of the customs laws of the United States have not kept pace 
with the rapid expansion of international trade and the many 
recent far-reaching changes in methods of transportation and 
the interchange of commodities. H.R. 5877 improves customs 
operations and reduces both the time and expense of administer- 
ing them. It eliminates certain unnecessary annoyances and in- 
equities which plague both the Government and private parties 
engaged in the import-export business. It lays the groundwork 
for substantial savings in the cost to the Government of handling 
the vast amount of goods entering this country from foreign 
sources. This bill does not change the import classification of any 
items which might be imported. The bill was intended, and has 
as its primary purpose, the saving of time, money, and complica- 
tions in the administration of our customs laws.” 

Thus, the Customs Simplification Act of 1953 (P.L. 243, 83d 
Congress, 67 Stat. 507, T.D. 53318) came into existence, repeal- 
ing certain obsolete provisions of law, and dealing with such 
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matters as effective dates of rates of customs duty, marking of 
country of origin on imported merchandise, procedure for cus- 
toms examination of certain commodities, American goods re- 
turned, free-entry provisions for travelers, free entry for non- 
commercial exhibitions, temporary free entry for samples and 
other articles under bond, supplies and equipment for vessels 
and aircraft, drawback, administrative exemptions, international 
traffic and rescue work, signing and delivery of manifests, certi- 
fied invoices and entry of merchandise, verification of documents, 
amendment of entries, commingled merchandise, correction of 
errors and mistakes by a Collector of Customs, transfers of goods 
in bonded warehouse, the degree of Customs supervision, and 
generally intended to “simplify” the processes of the customs 
mechanism. 


An important change under this Act was the repeal of the un- 
dervaluation penalty which assessed importers with an additional 
duty of 1 per centum of the total final appraised value for each 
1 per centum that such final appraised value exceeded the value 
declared in the entry. This penalty was a burden upon law-abid- 


ing importers because of differences between the estimated value 
and the final appraised value of their goods. Another welcome 
change was the elimination of certified consular invoices. Ex- 
porters abroad often had difficulty in obtaining certification by an 
American Consul remotely located from their place of business. 

The report of the Commission on Foreign Economic Policy 
contained a very important tariff simplification proposal. (Report 
of the Randall Commission to the President on Foreign Eco- 
nomic Policy, January, 1954, pages 45 and 46). It suggested a 
study of the tariff schedules by the United States Tariff Commis- 
sion “with the stated purpose of framing proposals for the simpli- 
fication of commodity definitions and rate structures,” and that 
***“Congress should empower the President, on the basis of 
such recommendations, to proclaim such changes in commodity 
definitions and changes in rates as he determines to be appropri- 
ate, provided that such changes do not materially alter the total 
of duties collected pursuant to any group of rates affected by such 











300 THE RECORD 


simplifying changes when calculated on imports in a specified 
base period.” 

H.R. 9476 was introduced in the House of Representatives on 
June 8, 1954 providing for “the establishment of simplified cus- 
toms-tariff schedules, to improve procedures for the tariff classi- 
fication of unenumerated articles, to repeal or amend obsolete 
provisions of the customs laws, and for other purposes.” (State- 
ment of Hon. Daniel A. Reed, Chairman, Committee on Ways 
and Means, June 22, 1954). The then Assistant Secretary of the 
Treasury, Hon. H. Chapman Rose, made a statement for the 
record at the Hearings, explaining: “The procedure set out in 
this title is that the Tariff Commission within two years after the 
enactment of this bill would complete a review of all tariff sched- 
ules and propose a revision and consolidation which would be 
logical in arrangement and terminology and adapted to the 
changes in products which have occurred since 1930, which would 
eliminate anomalies in the existing classifications and which 
would also simplify to the extent practicable the determination 
and application of tariff classifications. It is provided that this 
revision should result, subject to certain tolerances which are set 
out in the bill, in the collection of substantially the same amounts 
of duty as would have been collected under the old rates based 
on the imports that came in in the years 1952 and 1953. All 
tariff rates are required to be stated in a specified series of multi- 
ples of even numbers or simple fractions in order to avoid ab- 
surdly complicated fractional rates or minute differences between 
rates.” (Hearings, p. 11). After extensive public hearings, the bill 
was considered in executive session. Then a new bill (H.R. 
10009) was introduced embodying the Committee’s decisions and 
was passed by Congress and subsequently approved by the Presi- 
dent on September 1, 1954. 

Thus, H.R. 10009 became Public Law 768 of the 83d Congress, 
2d Session, Chapter 1213, 68 Stat. 1136, T.D. 53599. Its purpose 
was stated in the Report of the House Ways and Means Commit- 
tee on July 22, 1954 as follows: “H.R. 10009 is intended to con- 
tinue the program of customs simplification and management 
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improvement in accordance with the recommendation of the 
President’s message to the Congress on foreign economic policy 
of March 30, 1954. This bill, the Customs Simplification Act of 
1954, is a further development and continuation of the program 
initiated by the Customs Simplification Act of 1953. The present 
bill will accomplish the following purposes: 1. Begin the work 
necessary to bring about a revision of the tariff classification sched- 
ules, a job which has not been done since the enactment of the 
Tariff Act of 1930, and also the procedures for the classification 
of unenumerated articles pending an overall revision of the 
tariff; 2. Make certain procedural changes in the Antidumping 
Act, 1921, which will permit more efficient consideration and 
determination of dumping cases; 3. Eliminate certain incon- 
sistencies in the present law relating to the application of duties 
to products of our insular possessions; 4. Repeal a number of 
obsolete provisions relating to the customs service; and 5. Adopt 
a number of procedural changes designed to permit the Bureau 
of Customs to enforce the customs laws more effectively.” 

Although the original 1954 Act provided that the Tariff Com- 
mission complete its study of tariff classification schedules within 
two years, the magnitude of the study and the need for full and 
adequate hearings in connection with this task, resulted in the 
enactment of legislation extending the time. 

Importers, domestic producers, customs brokers and other in- 
terested parties were invited by the Tariff Commission to submit 
any suggestions which were pertinent to the purposes of this 
study. Customs officials in the Treasury Department were also 
asked to submit suggestions for the proposed improvement of the 
tariff schedules. 

There are numerous individuals in private industry and in 
government who have devoted many years to work in the highly 
specialized field of Customs Law. These people are aware of the 
multitude of complex and diverse problems which the Tariff 
Commission must solve before achieving any degree of simplicity 
in this study. Some of these problems were considered in a 70 
page Interim Report from the United States Tariff Commission 
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to The President of the United States and to the Chairmen of 
the Committee on Finance of the Senate and of the Committee 
on Ways and Means of the House of Representatives pursuant 
to Section 101 (d) of The Customs Simplification Act of 1954, 
on March 15, 1955. 

The 1954 law was followed by The Customs Simplification Act 
of 1956, (H.R. 6040, Public Law 927, 84th Congress, Chapter 887, 
2d Session, 70 Stat. 943, T.D. 54165). 

The purpose of the 1956 Act was stated in the Senate Report 
(No. 2560, p. 2, 84th Congress, 2d Session, July 13, 1956) as fol- 
lows: ** “‘is to revise methods of valuing, for duty purposes, for- 
eign goods being imported into the United States; to simplify 
procedures in the conversion of currencies for valuation pur- 
poses; and to repeal certain obsolete provisions of the customs 
laws. The Customs Simplification Acts of 1953 and 1954 have 
brought about substantial improvement in the administration of 
customs laws, but neither, as finally enacted, included the pro- 
posals included in H.R. 6040. The adoption of this bill would 
further simplify the provisions of the customs laws.” 

Under Section 2 of the 1956 Act, the primary basis for valua- 
tion of the great majority of items subject to ad valorem duties 
is export value. Under the provisions of the Tariff Act of 1930, 
the primary basis for valuation was either foreign value or export 
value, whichever was higher. Foreign value is the wholesale price 
of foreign products in the domestic market of the country from 
which they are exported, whereas export value refers to the whole- 
sale price at which foreign products are sold for exportation to 
the United States. 

The new law specified (Section 6) that the previous method of 
valuation be continued for articles for which the value customs- 
wise would be reduced by five per centum or more on the average 
under the new system. The Secretary of the Treasury was charged 
with the responsibility for determining which articles came with- 
in this category. A preliminary list was published and interested 
parties were invited to send in their comments. The final list was 
published in January, 1958. 
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It is believed that the new customs valuation provision of the 
1956 Act will eliminate the many delays which were necessitated 
by investigations of foreign value in addition to investigations of 
export value. 

Section 3 of the 1956 Act simplifies currency conversion pro- 
cedures for customs purposes. 

In 1957 another measure in this series of Customs Simplifica- 
tion acts was proposed. H.R. 9424 (85th Congress, ist Session, 
August 23, 1957) was introduced by Congressman Jere Cooper 
in the House of Representatives. In his Extension of Remarks on 
August 29, 1957 in the Congressional Record, he explains that it 
was introduced at the request of the administration (p. A-7208) 
and an analysis of the bill follows on pages A-7208-A-7211. In 
addition to proposing the repeal of an obsolete statute, the bill 
attempts to simplify provisions relating to deposit of imported 
liquors in bonded warehouse; free entry of returned articles; 
personal effects of travelers; temporary free importation under 
bond for exportation; drawback and refunds; removal of goods 
from place of unlading; verification of documents; adjustment of 
value for change in quantity; review of administrative decisions; 
examination of persons and records; refund of erroneous col- 
lections; enforcement powers of customs officers; and waiver of 
sureties on bonds. Title II of the bill relates to Trade Fairs and 
provides for free entry of merchandise under bond for exhibi- 
tion or use at such fairs. At the present time, Congress must enact 
a new law for such goods for each fair. A very important provision 
of the bill (Sec. 515(a)) would permit the Appraiser to “review 
his decision and . . . modify the same in whole or in part pro- 
vided that the original appraised value may not be increased un- 
less so requested in the appeal.” At present, the Collector has such 
right to review, prior to litigation, and the procedure has worked 
out to the satisfaction of all parties. Concerning this proposed 
revision, the statement in the Congressional Record, supra, 
p. A-7210, explains: “Experience has demonstrated in the case of 
protests that differences between an importer and the collector 
often are resolved and certain errors in liquidations corrected 
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upon the review without the necessity of court proceedings. It is 
anticipated that the review by appraisers would have the same 
salutary results and ultimately speed up the final determination 
of duties.” The bill also proposes to permit liquidations to be 
made immediately after the initial administrative determination 
of value, without awaiting possible administrative or judicial re- 
view of the valuation but subject to revision if the final appraised 
value either upon review by the appraiser or by the court differs 
from the initial appraised value. Such amendment would greatly 
expedite advice to importers as to their customs duty liability, 
eliminate unnecessary litigation and aid judicial review where 
necessary. Of course, this would not affect the right of an importer 
to bring his case before the United States Customs Court, as 
provided by law, in instances in which controversies relating to 
valuation and classification actually exist. 

The writer, who is a member of the Standing Committee on 
Customs Law of the American Bar Association prepared a report 
and addressed the House of Delegates of that Bar Association at 
its mid-year meeting in Chicago, Ill. on February 23, 1959, 
supporting the proposed new Customs Simplification legisla- 
tion (formerly H.R. 9424 of 85th Congress, now H.R. 9146 of 
86th Congress, 1st Session, introduced by Representative Mills). 
However, resistance to change appeared again and the Chairman 
of that Committee made a speech strongly opposing this proposed 
legislation, as he had done also in 1958. Written reports to the 
same effect were submitted to the American Bar Association in 
1960. 

Unnecessary litigation, where the government and the importer 
agree, should be eliminated from court calendars. There is no 
shortage of work in the United States Customs Court. During the 
fiscal year ending June 30, 1958, 24,999 protests (affecting classi- 
fication) and 26,394 Reappraisement appeals (affecting value) 
were filed with the Court. During the fiscal year ending June 30, 
1959, 33,805 protests and 22,372 Reappraisement appeals were 
filed with the Customs Court. It is conservatively estimated that 
the proposed provision in H.R. 9146 which would permit the Ap- 
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praiser to review his decisions on value, before litigation, would 
relieve the court calendars of approximately 5 per cent of the 
reappraisement cases. The Collector’s present right to review his 
decisions on classification, before litigation, has resulted in the 
settlement of about 7% of the cases without the necessity of bring- 
ing them to court. 

The United States Department of Justice has a specialized staff 
of Customs trial lawyers, of which the writer is proud to be one, 
in the Customs Section, and they represent the government in 
customs litigation before the United States Customs Court at 
every port in our country. Appeals may be taken to the United 
States Court of Customs and Patent Appeals. 

Since the United States Customs Court deals with a specialized 
practice, it should be explained that the large number of cases 
which are filed each year or which are pending does not mean that 
each case will be separately tried nor that there is a great back-log 
awaiting disposal. Many protests against classification and appeals 
to reappraisement involve similar merchandise and identical 
questions of fact and law. Therefore, under the Rules of the 
Court, cases may be and are suspended, awaiting the outcome of 
a “test case.” If the test case is decided in favor of the government, 
the importers usually abandon the suspended cases, unless they 
appeal or decide to present a new test case on the same issue in 
the event that new and/or additional testimony is available which 
will be favorable to their contentions. If a test case is finally de- 
cided in favor of the importer, the government usually stipulates 
that the cases suspended under the test case involve merchandise 
and questions of fact and law which are in all material respects 
the same as the merchandise and questions in the test case. 

Due to this efficient system of disposing of a large number of 
cases, an importer may be assured that he will receive a prompt 
trial of his case before the United States Customs Court. 

This review has skimmed through Customs problems from 
1789, when they were comparatively simple, to the present day, 
when their complexity has resulted in perplexing the experts. The 
trend throughout the world is in the direction of the reduction 
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in import duties, with emphasis on modernization of tariff struc- 
tures and nomenclature. Simplification and reforms are not only 
words but also aims, which are echoing through the field of Cus- 
toms and are gradually being achieved. Several South American 
countries are replacing their very complicated exchange and im- 
port restrictions, at least partially, and attempting to develop 
more effective Customs systems. Bolivia has replaced many of the 
twenty-five year old controls with a customs tariff based almost 
exclusively on ad valorem rates. Brazil, Chile, Colombia, Cuba, 
Ecuador, Haiti and Mexico are among the South American gov- 
ernments which have been reviewing their tariffs, and in some 
instances have introduced new customs tariffs, with a view to 
modernizing and simplifying the Customs structure. Modifica- 
tions and simplifications have also occurred in countries of Asia, 
Australasia, the Far East, Africa, Europe, North America, South 
America and Central America. (International Trade, 1956- 
GATT, Geneva, June, 1957; and Commercial Policy, 1957- 
GATT, Geneva, October, 1959). 

Customs laws and procedures are generally being “simplified,” 
rates reduced and barriers to international trade removed. How- 
ever, new developments in the world which are leading to 
Customs Unions, Free-Trade Areas, Common Markets, and 
similar systems are producing new questions. For instance, the 
establishment of the six-nation European Common Market, 
which officially came into existence on January 1, 1958, raised 
fears that the result would consist of additional obstacles to trade 
between the member States and other countries, rather than con- 
tributing to the general expansion of trade. Proposals now also 
envisage the formation of a free-trade area embracing most of 
Western Europe, through plans of the 17-nation Organization 
for European Economic Cooperation. 

Among other possibilities being studied are a Free-Trade Area 
in Central America and a Regional Market in Latin America. 
The latest proposals are for a Far Eastern Common Market. 
There is some talk of the possibility of a merger of the Common 
Market and the European Free Trade Association. However, 
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this may only be accomplished under the GATT if the consolida- 
tion results in either a true customs union or a complete free 
trade association. 

Another regional agreement to which the United States is not 
a party is The European Coal and Steel Community, consisting 
of six member countries which was set up in 1952. By February, 
1958, all tariffs were eliminated among six members; and the 
tariffs on coal and other imports from other countries were 
harmonized. 

Preferential trading systems further complicate the world tariff 
picture. These are important, as an outgrowth of old colonial 
empires, in countries such as France, Portugal and Great Britain. 
Two illustrations would be: (1) the important preferential ar- 
rangements existing between Australia and the United Kingdom 
and (2) the decree issued in February, 1957 in Portugal which 
consolidated the provisions concerning the duty-free importation 
of Portuguese products into Portuguese territories. Also, recom- 
mendations by the Arab League have led to numerous preferen- 
tial concessions between Egypt, Iraq, Jordan, Syria and Lebanon. 

Although regional trade and tariff agreements will create cer- 
tain restrictive situations against countries outside of their own 
economic unit, they may promote economic development in areas 
of the Free World which is desirable for obvious reasons. 

As for the United States of America, it is the considered opin- 
ion of this writer that the history of the world will record that 
never has a more altruistic nation existed, one dedicated to bring- 
ing peace and prosperity not only to its own people but to the 
other people in the world who look to us for friendship, courage 
and leadership. The President of the United States in an eight- 
point “outline of action designed to focus our resources upon the 
two tasks of security and peace,” included in his statement to 
Congress on January 9, 1958, the following remarks quoted in 
part as follows: 

“World trade supports a significant segment of American in- 
dustry and agriculture. It provides employment for 44% million 
American workers. It helps supply our ever-increasing demand 
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for raw materials. It provides the opportunity for American free 
enterprise to develop on a worldwide scale. It strengthens our 
friends and increases their desire to be friends. World trade helps 
to lay the groundwork for peace by making all free nations of the 
world stronger and more self-reliant. 

“America is today the world’s greatest trading nation. If we 
use this great asset wisely to meet the expanding demands of the 
world, we shall not only provide future opportunities for our own 
business, agriculture, and labor, but in the process strengthen our 
security posture and other prospects for a prosperous, harmonious 
world.” 

President Eisenhower speaks for all of us, when expressing the 
hope for peace, harmony, prosperity and freedom. Customs Sim- 
plification, which Congress has pursued wholeheartedly, is but 
one sliver of our program to remove barriers to international 
trade and friendship and prosperity and peace. Our aims are best 
expressed again in the words of President Eisenhower (from his 
address to the nation on March 16, 1959): 


“To build toward peace and maintain free world security 
will require action in every field of human enterprise. It 
can only be done by the nations of the free world working 
together in close cooperation, adjusting their differences, 
sharing their common burdens, pursuing their common 
goals. We are carrying out just such an effort. We call it 
mutual security.” 
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New York’s Proposed Business 
Corporation Law 
By CHESTER ROHRLICH 


During the 1960 session of the New York State Legislature, a proposed 
Business Corporation Law was introduced in the Senate for study purposes 
only as Senate Introductory No. 3124, Print No. 3316. This bill is the result 
of four years work by a Joint Legislative Committee to Study Revision of 
Corporation Laws and represents the first major revision of business corpo- 
ration laws in this State in over thirty years. The sponsors of the revision 
felt that the time had come for a modernization of the New York law, draw- 
ing on the experiences of the past three decades, and incidentally, but im- 
portantly, improving and simplifying statutory language and procedures. 
Throughout the project, the Association’s Committee on Corporate Law has 
cooperated closely with the Legislative Committee, commenting in detail 
upon the many research reports and drafts which preceded the Study Bill. 
Many of our suggestions have been adopted but, also, may have been rejected 
as to which our Committee stiil feels strongly. There has, as yet, been no 
opportunity for the Association’s Committee to express itself in detail on 
the Senate Print itself but this will be done during the ensuing year. Public 
hearings are being held by the Legislative Committee in different parts of 
the State during May, June and September of this year to afford interested 
persons opportunity to present their views to the Legislative Committee. 
The Study Bill will then be revaluated by the Legislative Committee and 
it is now anticipated that a new bill, reflecting such revaluation, will be 
introduced next year for action by the Legislature during the 1961 session. 

The bill is part of a plan to unify into one statute all provisions relating 
to business corporations existing or to be formed in this State and foreign 
business corporations doing business here, and to discontinue the present 
“trunk system” with its General Corporation Law, Stock Corporation Law 
and the special statutes, such as the Banking Law, Railroad Law, Transporta- 
tion Corporations Law, Insurance Law and Cooperative Corporations Law. 
The Study Bill does not cover these special corporations. Since the Legisla- 
tive Committee looks toward the ultimate repeal of the Stock Corporation 
Law and these five special corporation laws are dependent on the Stock 
Corporation Law, the Legislative Committee has tentatively concluded that 
these five laws should be made as independent as possible by means of in- 
corporating into the special laws, by reference, specific portions of the pro- 
posed Business Corporation Law. 

The proposed Law is intended to become effective on September 1, 1961 


Editor’s Note: Mr. Rohrlich is Chairman of the Association’s Committee on Cor- 


porate Law. Mr. Rohrlich makes grateful acknowledgment to the assistance of Mr. 
Marvin Sussman in the preparation of this paper. 
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[$14.01]! at which time it would apply to all existing business corporations 
and to those formed thereafter, with the exception of corporations formed 
under the five special corporation laws mentioned earlier. However, the Leg- 
islative Committee has open for further consideration the desirability of mak- 
ing provision for delayed application of the new law to existing corporations. 

For convenience of cross-reference the following report on the proposed 
Business Corporation Law follows very largely the order in which the sub- 
jects are treated in the Study Bill.2 

The proposed Law does not distinguish between the so-called “close cor- 
poration” and the publicly owned corporation. It does, however, leave avail- 
able ‘Section Nine Provisions” (Stock Corporation Law) under new Sections 
6.14 and 7.09. In addition, it would permit a provision in the certificate of 
incorporation, by-laws or in a shareholders’ agreement to impose limitations 
on the board of directors in their management of the affairs of the corpora- 
tion under the following conditions: (1) if all shareholders (whether or not 
entitled to vote) approve the provision in the certificate of incorporation or 
by-laws, or sign the written agreement containing such provision, and (2) if 
any shares are transferred subsequent to the adoption of such provision, the 
transferee has knowledge of such provision. Such limitations would be effec- 
tive only so long as the shares of the corporation are not traded on a na- 
tional securities exchange or in the over-the-counter market [§6.13(b)]. Our 
Committee on Corporate Law has misgivings as to the wisdom of permitting 
such possible emasculation of the board of directors. 

Another provision that has been included in deference to the “close cor- 
poration” is a provision that the certificate of incorporation may provide 
for the election of officers directly by the shareholders rather than by the 
directors [§7.23(b)]. 

Still another provision that will be available to shareholders of all cor- 
porations regardless of size permits two or more shareholders to agree among 
themselves as to how their shares will be voted [§6.13(a)]. 

An interesting provision with reference to corporate powers [§2.02], is the 
section dealing with the defense of “ultra vires” [§2.03]. This proposed pro- 
vision in large part codifies case law but it would work a major change in 
New York law by denying the defense of ultra vires to both parties even 
while the contract remains wholly executory. 

Several legal doubts are removed, most frequently by an express grant 
of the power. For example, corporations would be granted the power to 
make donations “even in the absence of a showing of corporate benefit” 
[§2.02(a)(12)}. Corporations would also be empowered to be partners- 
general, limited or otherwise [§2.02(a)(17)]—and during war or other na- 
tional emergency, to transact any lawful business in aid thereof at the request 
or directive of any competent governmental authority [§2.02(a) (13)]. 

Incorporation procedure would be greatly simplified. The proposed Law 


1 Unless otherwise indicated all Article and Section references are to the Senate 
Print. 

2 This Report is published for general information purposes only and is not 
intended to be a critical analysis or textual review. 
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authorizes the reservation of names for (1) a new corporation to be organ- 
ized, (2) a foreign corporation intending to qualify, (3) a change of name 
for a domestic or qualified foreign corporation, and (4) a new corporation 
to be organized in another state which will then qualify in New York. The 
reservation will be good for sixty days and will be renewable, within the 
discretion of the Secretary of State, for an additional sixty days [§3.03]. 

A corporation would be able, if it so desires, to designate an individual 
or corporate registered agent upon whom process against it may be served 
[§3.04]. Such designation of a registered agent will be in addition to 
the designation of the Secretary of State as agent for service of process 
[§4.02(b) (8)]. Such a provision may require amendment of the Civil Practice 
Act to include the registered agent in the listing of the officers and agents 
who may be served on behalf of a corporation. 

The proposed Law also provides for the automatic designation of the 
Secretary of State as agent for service of process by a corporation formed 
prior to the effective date of L. 1934, ch. go8 and which has not filed the 
certificate designating the Secretary of State as agent as required by S.C.L. 
§24. It would eliminate the necessity for the filing of a certificate of designa- 
tion by such a corporation, but until such a corporation designates a differ- 
ent address, the Secretary of State is authorized to mai! any process served 
upon him on behalf of the corporation to the corporation in care of a direc- 
tor named in the certificate of incorporation at his address as stated therein 
[$3.05]. 

It would no longer be necessary to have three incorporators; one will be 
sufficient [§4.01]. Requirements of citizenship and residence for incorpora- 
tors and that incorporators also be subscribers for shares are eliminated 
[§4.02(b)(4)]. The number of directors would no longer have to be stated 
in the certificate of incorporation but may be fixed by the by-laws [§7.02]. 
However, the names and addresses of the initial directors (who must be at 
least three in number) would still have to be included in the certificate of 
incorporation [§4.02(b) (4)]. 

No statement as to duration would be required in the certificate of in- 
corporation unless it is to be other than perpetual [§$§2.02(a) (1), 4.02(b) (10)]. 

The Study Bill requires that the certificate of incorporation state the pur- 
pose or purposes for which the corporation is to be formed [§4.02(b) (2)], 
but the Legislative Committee has open for further consideration the de- 
sirability of permitting incorporation “for all lawful business purposes,” 
without further enumeration. Some are urging that the proposed Law permit 
incorporation for non-business purposes, but the Legislative Committee 
evidently prefers to deal with this problem by means of a new Non-Profit 
Corporation Law.3 

The common use of “dummy incorporators” is given inferential legislative 
recognition by reference to an incorporator acting as another’s ‘‘agent” in 
the incorporation [§4.05(b)]. 

The certificate of incorporation will be conclusive rather than presump- 


3 Fourth Interim Report (Leg. Doc. (1960) No. 15) Part IV—Conclusion and 
Recommendations. 
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tive evidence of due incorporation except as against the Attorney-General 
[§4-03(b)]. 

Pre-incorporation subscriptions for shares will have to be in writing and 
signed to be enforceable. They will be irrevocable for a period of three 
months, unless the certificate of incorporation provides otherwise or all the 
subscribers consent [§5.03]. It would seem that in the unusual case where 
the subscription price is less than par, the subscriber may be held liable to 
the full extent of the par value although his contract committed him only 
to a lesser amount [§6.27(a)]. 

Stock Corporation Law §74 would be changed to prohibit the issuance of 
certificates for shares until the full amount of the consideration therefor has 
been paid [§5.04(g)]. 

The full consideration paid by the subscribers will be deemed the con- 
sideration received by the corporation and even though the expenses of 
formation, reorganization or financing are paid out of this consideration or 
allowed as a discount to underwriters, nevertheless, the shares will be con- 
sidered fully paid and non-assessable [§5.07]. 

The present statutory provisions [S.C.L. §§65, 66] against the transfer of 
shares in respect of which calls have not been paid and permitting directors 
to refuse to permit the transfer of the shares of a shareholder indebted to 
the corporation would be eliminated. The corporation would still have the 
lien on the shares provided by Section 176 of the Personal Property Law. 

The proposed law expressly authorizes certificates for fractional shares 
but would leave the rights incident thereto (e.g., voting) for regulation by 
the certificate of incorporation, by-laws or the directors. As alternatives to 
certificates for fractional shares, payment of the value thereof in cash or 
the issue of scrip is expressly authorized [§5.09]. 

For the declaration of dividends in cash or property, the New York capital 
impairment test is retained with the addition of the Model Act test that a 
distribution not result in equitable insolvency* [§5.11]. There is proposed 
a requirement that the source of the dividend be disclosed to shareholders 
by a notice accompanying payment if the source of the dividend is other 
than “earned surplus.” 

Special statutory treatment is given to dividends by “wasting asset” cor- 
porations [§5.11(a)(1)]. 

Existing case law with respect to share distributions to shareholders 
(whether it be a share dividend, share split-up or reclassification) is codified 
with the addition of a new requirement that the distribution be accompanied 
by a notice appropriately disclosing the nature of such distribution and its 
effect upon the stated capital and the earned surplus or capital surplus of 
the corporation [§5.12]. However, the terms “stock dividend” and “share 
dividend” will be limited “to the number of distributed shares as to which 
a transfer has been made from earned surplus to stated capital, or to stated 


4 The proposed Law defines “insolvency” as being unable to pay debts as they 
become due in the usual course of business [§1.02(a)(11)]; some fear that this is a 
too uncertain standard for a corporation statute. 
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capital and capital surplus, in an amount equal to their aggregate fair value 
as determined by the directors” [§5.12(a)(5)]. This seems to be consistent 
with the decisions in Matter of Fosdick, 4 N.Y. 2d 646 (1958) and Matter of 
Payne (Bingham), 7 N.Y. 2d 1 (1959), and follows the views on preferred 
financial practice of the New York Stock Exchange, the Securities and Ex- 
change Commission and the American Institute of Certified Public Account- 
ants. Many, however, feel that it is inappropriate to codify by statute what 
are essentially merely current accounting conventions and that, moreover, 
it is undesirable to attempt to legislate accounting procedures to be appli- 
cable to all corporations—small and large; non-regulated and regulated. See 
especially, §§5.18, 5.21. 

The same standards as are applied to the payment of a dividend in cash 
or property would be applied to the purchase by a corporation of its own 
shares out of surplus, with the addition of a clause protecting prior or equal 
liquidation rights of other shares [$5.13]. 

Provided it is not insolvent and would not thereby be rendered insolvent, 
a corporation is expressly authorized to purchase its own shares out of stated 
capital (1) to eliminate fractional shares, (2) to collect or compromise in- 
debtedness to the corporation, (3) to pay dissenting shareholders, and (4) to 
redeem its redeemable shares [§5.14]. 

To remove doubts cast by Topken, Loring and Schwartz, Inc. v. Schwartz, 
249 N.Y. 206 (1928) and Cross v. Beguelin, 252 N.Y. 262 (1929), a provision 
is proposed making agreements for purchase of its own shares by a corpora- 
tion valid and enforceable except that the promise of the corporation will 
be enforceable only to the extent the corporation is not thereby rendered 
insolvent and that the cost of such purchase does not exceed the amount of 
available surplus or infringe on the rights of shareholders having prior or 
equal liquidation rights [$5.15]. 

There are new provisions dealing with redeemable shares [§§5.16, 5.17] 
and with treasury shares [§5.18]. The status of the latter as issued shares 
but not outstanding shares is codified [§1.02(a)(19)]. When outstanding 
shares are acquired for the treasury, stated capital remains unchanged but 
the surplus of the corporation, in an amount equal to the cost of acquisition, 
would be restricted and unavailable for dividends and other purposes. When 
treasury shares are disposed of, the restriction on the surplus applicable to 
the shares disposed of is removed [§5.18]. 

There are extensive accounting provisions—the appropriateness of which 
in a corporation statute is questioned by many—for the purposes of deter- 
mining “‘stated capital,” “capital surplus” and “earned surplus” and as to 
how these are to be treated [§§1.02, 5.21]. Definition is, of course, necessary 
if the corporate action must be labelled for the purpose of disclosure to 
shareholders as already noted. If a corporation has not previously deter- 
mined its “earned surplus,” the directors, prior to the declaration of the 
first dividend after the effective date of the proposed Law, would be author- 
ized to do so by resolution and such determination would be conclusive in 
the absence of fraud [§5.21 (a) (1) (A)]. 

A provision new to New York statutes and one which is found in only a 
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very few states expressly permits the granting of voting rights to bondholders 
[$5.22(b)]. 

The provisions as to convertible securities permit conversion “at the 
option of the holder only” and prohibit “upstream” conversion [§5.23]. 

Because it has been so little used in recent years, the method of determin- 
ing the shareholders entitled to vote or for other purposes by “closing the 
books” is eliminated. Instead, the by-laws or directors would be authorized 
to fix a record date and in the absence of this being done, the statute will 
prescribe the method for determining the shareholders entitled to vote, 
dividends, etc. [§6.06]. The corporation is authorized to fix a quorum for 
a shareholders’ meeting at a number less than as well as a number greater 
than a majority [§6.08(b)]. 

Existing law with respect to pre-emptive rights in the case of employee 
stock option plans is changed. Shares optioned to officers, directors or em- 
ployees pursuant to such plans would not be subject to pre-emptive rights 
unless the certificate of incorporation expressly so provides [§6.21(e)(2)]. 
If it does so provide, then approval of the plan by a majority of the share- 
holders entitled to exercise pre-emptive rights with respect to such shares 
would be necessary, but objecting shareholders would no longer be entitled 
to demand the appraisal value of their shares [§5.05(d)]. 

The right of the corporation to abandon or rescind proposed corporate 
action which gives rise to appraisal rights is recognized [§6.22(f)]. Minutes 
of meetings of shareholders, directors and committees are required to be 
kept by the corporation, and qualified shareholders are given the right to 
inspect the record of shareholders and the minutes of shareholders’ meetings 
[§6.23]. The qualifications for the right of inspection will be the same as 
those now specified in $.C.L. §10, but any shareholder, regardless of specified 
qualifications, upon proof of a proper purpose, will have a right to examine 
the record of shareholders and minutes of shareholders’ meetings. The share- 
holders will also be given the right to demand the most recent published 
balance sheet and profit and loss statement of the corporation. In case a 
shareholder is refused inspection, he would still be permitted to make appli- 
cation for such inspection to a court in a proper case. However, the other 
existing provisions for forfeiture of a penalty by the corporation and for 
statutory liability of officers for refusing to permit an inspection are 
eliminated. 

A subject receiving further consideration by the Legislative Committee is 
whether a provision should be included in the proposed Law requiring cor- 
porations, domestic and foreign, to keep current lists of their directors and 
officers open for the inspection of creditors and shareholders. A supple- 
mental subject is whether annual reports to the State by corporations should 
be required so as to make public certain information (e.g., current directors 
and officers). 

The treatment of infant shareholders remains the same except that “unless 
the corporations has actual knowledge of infancy” is changed to “unless 
the corporation or its transfer agent has received written notice that such 
holder is an infant” [§6.24]. 
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A derivative “action may be brought in the right of a corporation, domes- 
tic or foreign, and to procure a judgment in its favor” [§6.25]. The latter 
phrase is added to define more clearly a derivative action and to overrule 
the decision in Gordon v. Elliman, 306 N.Y. 456 (1954) which was an action 
to compel the declaration of a dividend where plaintiff was required to 
furnish a bond on the theory that S.C.L. §61-b was applicable. The proposed 
Law would permit derivative actions to be brought by a holder of a bene- 
ficial interest in shares and by a holder of voting trust certificates. The plain- 
tiff in such an action will have to establish that he is a holder at the time 
of the action and that he was a holder at the time of the wrong or that his 
shares devolved upon him by operation of law. Intervention will be per- 
mitted by those who may not have been holders at the time of the alleged 
wrong. For the purposes of “security for expenses,” the evaluation of the 
holdings of the plaintiff will be the market value thereof on the day the 
action is brought and for intervenors, the market value on the day inter- 
vention is permitted. For the settlement of derivative actions, a provision 
similar to Federal Rule 23(c) is proposed to require court approval for the 
settlement. 

With regard to security for expenses, instead of the corporation being 
“entitled . . . to require the plaintiff or plaintiffs to give security,” the pro- 
posed Law provides that “the corporation may .. . petition the court for an 
order requiring the plaintiff or plaintiffs to give security” [§6.26]. This 
would change the security for expenses provision from being mandatory to 
being discretionary with the court. The proposed Law will also provide that 
the corporation will be entitled to recover on the bond upon the termination 
of the action and a “finding that the action was brought without reasonable 
cause.” 

The above provisions will be applicable only where the plaintiff or plain- 
tiffs own less than 5% of the outstanding shares of any class or such shares 
have a market value of less than $50,000. In the event the plaintiff or plain- 
tiffs have not been required to furnish security (whether by the court or by 
reason of the fact that he or they own more than 5% of any class of out- 
standing shares or the stock has a market value in excess of $50,000), the 
proposed Law will authorize the court, upon final judgment and a finding 
that the action was brought without reasonable cause, to require plaintiff 
to pay reasonable expenses, including attorney’s fees incurred by the cor- 
poration or by other parties defendant for which the corporation may be- 
come liable for reimbursement. The purpose of this provision is to put a 
similar restraint against “strike suits” by large shareholders as is put on the 
small shareholders.5 

An important change from S.C.L. §70 is that shareholders’ liability for 
the unpaid amount on his shares will be to the corporation rather than to 
its creditors [§6.27]. The liability will thus be enforceable by the corpora- 
tion, a receiver, a trustee in bankruptcy or a judgment creditor and will be 


5 Revisers’ Note to §6.26. The Revisers’ Notes have been printed as a Supplement 
to the Legislative Committee’s Fourth Interim Report (Leg. Doc. (1960) No. 15). 














316 THE RECORD 


enforceable for the benefit of shareholders as well as creditors. The liability 
of shareholders to laborers, servants and employees now found in S.C.L. $71 
is omitted but §5.10(e) provides that laborers’ wages shall be preferred 
claims. 

As to the board of directors, United States citizenship, state residence and 
shareholder status will no longer be required unless specifically provided by 
the certificate of incorporation or by-laws [$7.01]. The proposed Law per- 
mits the number of directors to be changed by amendment of the by-laws 
without the need of amending the certificate of incorporation, but the 
minimum number of directors remains three [$7.02]. Special protection will 
be accorded minority and class shareholders when a proposed decrease in 
the number of directors threatens the right of such shareholders to repre- 
sentation on the board. Unless provided otherwise, vacancies and newly cre- 
ated directorships will be filled by a majority of the directors except that 
where shareholders have authority to remove directors without cause, share- 
holders will have the right to replace such removed directors [§7.05]. 

Decisional law of this State with regard to removal of directors is codified 
[$7.06]. However, new substantive provisions are added so that cumulative 
and class voting rights would be protected against impairment through the 
exercise of the removal power. Another provision authorizes the holders of 
at least ten percent of the outstanding shares to initiate judicial proceedings 
in a proper case for the removal of a director for cause. This latter provision 
[$7.06(a)] is intended to further minority shareholder rights and is in reac- 
tion to the holding in Matter of Burkin, 1 N.Y. 2d 570 (1956). 

In the hope of inducing more affirmative participation by directors in the 
decisions of the board,® the provision in G.C.L. §28 that the board of direc- 
tors may act by a majority of a quorum has been rejected in favor of the 
provision found in G.C.L. §27 that the directors may act by a majority of 
those present at a meeting at which a quorum is present [§7.08]. 

If the certificate of incorporation or by-laws so provide, directors would 
be authorized to designate an Executive Committee and other committees, 
each consisting of three or more directors, to exercise all the authority of the 
directors, including the declaration of dividends and issuance of shares. Such 
committees, however, may not be given authority to (1) recommend action 
to shareholders, which needs shareholder approval, (2) fill vacancies in the 
board or in any committee, (3) fix compensation for members of a committee, 
(4) amend or repeal by-laws, or (5) amend or repeal any board resolution 
which by its terms is not so amendable or repealable [§7.12]. “The designa- 
tion of any such committee and the delegation thereto of authority shall not 
relieve the directors, or any of them, of any responsibility imposed by law.”7 

With regard to a contract or transaction where there is an interested 
director [§7.13], the proposed Law would adopt the rule of Everett v. 
Phillips, 288 N.Y. 227 (1942), to the effect that such a contract or transaction 
is neither automatically void nor voidable at the option of the corporation 


6 Revisers’ Note. 
7 See ensuing discussion of §7.15. 
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by reason alone of the director’s interest but should be subjected to very 
close scrutiny on the question of its fairness. Interested directors may be 
counted for a quorum but not for a vote. Directors are also given authority 
to fix their own compensation unless otherwise provided in the certificate 
of incorporation or by-laws. 

Loans to directors will require approval by a majority of the voting share- 
holders, excluding the borrowing director if he is a shareholder [§7.14]. Of 
course, a director who receives a loan made in violation of the section will 
not be able to claim as a defense that the loan is void and unenforceable by 
reason of the absence of shareholder approval. The existing prohibition on 
loans to shareholders found in S.C.L. §59 is eliminated as being out-of-date 
and standing in the way of loans to officers, employees and customers who 
happen also to be shareholders, and loans by a subsidiary to a parent 
corporation.8 

Section 7.15 may be of more than semantic interest in the development 
of corporation law. The early drafts of this provision called directors and 
officers “‘fiduciaries,” but this designation has been abandoned. The Re- 
visers’ Note to the section makes clear that the Legislative Committee also 
deliberately rejected the requirement that a director exercise the standard 
of care of ‘“‘an ordinary director” and the view that a director is required to 
exercise the degree of care which self-interested men generally exercise in 
their own affairs.® Instead the proposed Law would require directors and 
officers to discharge their duties “in good faith and with that degree of dili- 
gence, care and skill which ordinarily prudent men would exercise under 
similar circumstances in like positions.” The Legislative Committee feels 
that this would allow a court to envision the director’s duty of care as a 
relative concept, depending on the kind of corporation involved, the particu- 
lar circumstances and the corporate role of the directors. 

With respect to indemnification of directors, officers and employees in 
derivative actions, G.C.L. §63 would be substantially reenacted, modified, 
however, to the extent that it will be made applicable to derivative actions 
only and that, by reason of the revised language “shall or may be indemni- 
fied by the corporation,” the corporation will be free to authorize indemnity 
in either mandatory or discretionary terms or both [§7.18]. It is made clear 
that the corporation will not be authorized to indemnify corporate personnel 
sued derivately other than as provided in this section. Hence, no indemnifi- 
cation may be made under the provision where suit is merely threatened or 
is settled with or without court approval. Nor will the corporation be author- 
ized to pre-pay the expenses of the defense of such suit. These new restric- 
tions are deemed by many to be objectionable and unduly burdensome upon 
corporate officers. It should be noted, however, that application to the court 
for the foregoing types of relief may be available under a different section 
[$7.20]. 

The Revisers’ Note indicates that the above section was intended to per- 


8 Revisers’ Note. 
9 See, Kavanaugh v. Commonwealth Trust Co., 223 N.Y. 103 (1918). 
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mit indemnification in a derivative action only upon a successful defense 
after trial on the merits. However, the section reads that indemnification 
may be made except in relation to matters as to which it shall be adjudged 
in such action that such director, officer or employee is liable for negligence 
or misconduct in the performance of his duties to the corporation. This 
would seem to permit indemnification upon a successful defense based upon 
a statutory defense such as the statute of limitations. 

In the case of third party actions, the proposed Law will permit the cor- 
poration to pay expenses and satisfy a judgment or fine rendered or levied 
against a director, officer or employee of the corporation if the disinterested 
directors (or shareholders in the absence of a quorum of disinterested direc- 
tors) determine that such person was acting in good faith within what he 
reasonably believed to be the scope of his authority and for a purpose which 
he reasonably believed to be in the best interest of the corporation or its 
shareholders [§7.19]. Under this section, indemnification will be available 
where suit is merely threatened or is settled with or without court approval 
and there would be no prohibition against the corporation prepaying the 
expenses of the defenses of the suit. The section is applicable to any action 
by a third party, whether civil or criminal. However, if the proceeding is a 
criminal one and terminates in a conviction or upon a plea of nolo con- 
tendere, no indemnification may be made unless a court finds that the 
defendant reasonably believed that his conduct was lawful and that he fairly 
merits such relief. This limitation textually raises a question as to the likeli- 
hood of a court being persuaded that conduct was reasonably believed to 
be lawful in the face of a criminal conviction under statutes which require 
wilfullness or intent as an element of the crime. 

When indemnification can only be made with judicial sanction or when 
the corporate director, officer or employee has not been indemnified by his 
corporation, he would be permitted to seek assessment of his expenses from 
a court [§7.20]. If he was sued in a derivative action, he will be entitled to 
reasonable expenses except in relation to matters as to which it was adjudged 
that he was liable for negligence or misconduct in the performance of his 
duties. The court will be authorized to award as indemnity not only the 
expenses of the defense of the suit but also any amount expended in settling 
such suit, if such indemnity has been authorized by the corporation. If the 
defendant has been wholly successfully on the merits, the court will be 
required to approve indemnification. If the defendant has been successful 
only in part upon the merits or has settled the action with court approval, 
the court, in its discretion, may approve indemnification on a finding that 
the conduct of the defendant fairly merits such indemnification. 

The court is further authorized to allow reasonable expenses, including 
attorneys’ fees, pendente lite, where necessary to the defense of a suit, if 
indemnification to this extent has been authorized by the corporation and 
if, further, the court finds that the defendant has raised genuine issues of 
fact or law [§7.20(c)]. 

A number of statutory changes are proposed with regard to officers 
[§7.23]. The offices of president, secretary and treasurer will be made man- 
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datory rather than permissive. All other offices, including that of vice-presi- 
dent, will be discretionary. No corporate officer will need be a director and 
two or more offices may be held by the same person except those of president 
and secretary. With regard to removal of officers [§7.24], new provisions are 
added to the effect that officers elected by the shareholders may be suspended 
by the directors for misconduct but can be removed only with the consent 
of the shareholders and that judicial action for the removal of an officer for 
misconduct can be initiated by shareholders representing at least ten per- 
cent of the outstanding shares. 

As to amendments to the certificate of incorporation, unless the certificate 
of incorporation requires a greater percentage, a majority of the share- 
holders entitled to vote will be able to adopt all amendments, regardless of 
their nature [§8.04(a)(2)], in contrast to the present law which requires the 
vote of two-thirds of the shareholders for “fundamental” amendments. Class 
voting requirements for those adversely affected are continued [§8.05]. 
Directors would be authorized to effect routine amendments, such as chang- 
ing the location of the corporate office or the address to which the Secretary 
of State is directed to mail copies of process, without any shareholders action 
[§8.04(b)]. Appraisal rights for dissenters in the case of “fundamental” 
amendments are continued [§8.07(a) (6)]. A restated certificate of incorpora- 
tion, after filing by the Department of State, becomes the certificate of in- 
corporation [§8.08(j)], rather than presumptive evidence of incorporation 
as under S.C.L. §40(9). 

The present New York law with respect to mergers would be substantially 
changed primarily by bringing it into line with the generally prevailing 
statutory distinctions between “mergers” and “consolidations.” The pro- 
posed Law would authorize the merger of two or more non-parent-subsidiary 
corporations by the same procedure provided for consolidation [§9.02—9.04]. 
The procedure for effecting a merger or consolidation is substantially 
changed, but the necessary consent of shareholders remains two-thirds of 
those entitled to vote [§g.03]. If the plan so provides, the directors would 
be authorized to abandon the plan of merger or consolidation at any time 
prior to the filing of the certificate of merger or consolidation, even after 
shareholder approval thereof [§9.03(b)]. It will also be possible to make the 
merger or consolidation effective on a date specified in the certificate of 
merger or consolidation which is subsequent to the date of filing by the 
Department of State [§§9.06(a), 9.07(f)]. This is an important expedient for 
proper synchronization of the details of merger or consolidation particularly 
where a foreign corporation is involved. 

An alternative simplified procedure would be available for the merger 
of a 95% owned subsidiary into a parent [§9.05]. In neither the parent— 
subsidiary merger nor the non-parent-subsidiary merger will there be the 
requirement now found in S.C.L. §85 that both corporations must be author- 
ized to engage in similar or incidental businesses. 

No shareholder authorization will be required for mortgages or encum- 
brances unless the certificate of incorporation so provides [§9.08]. 

As to sale or exchange of assets, existing law will be retained with signifi- 
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cant modification [§g.10]. The minority view in Eisen v. Post, 3 N.Y. 2d 518 
(1957) (majority held that a sale is within the regular course of business so 
long as the business is authorized in the certificate of incorporation) will 
be adopted by the incorporation of the clause “business or businesses actually 
conducted by the corporation.” The clause “or an integral part thereof 
essential to the conduct of the business of the corporation” found in S.C.L. 
§20 will be eliminated in favor of “all or substantially all the property and 
assets of a corporation.” The section makes clear that shares of domestic 
and foreign corporations are properly receivable by a corporation as con- 
sideration in exchange for the sale of its properties. The section also author- 
izes the abandonment of a proposed sale or exchange, despite shareholder 
approval, in the discretion of the directors without further action by the 
shareholders. 

Dissenters’ appraisal rights in mergers, consolidations and sales of assets 
would be extended to all shareholders irrespective of their right to vote and 
to dissenting shareholders of the surviving corporation in a non-parent-sub- 
sidiary merger [§9.12]. This latter type merger is substantially equivalent to 
a consolidation under the existing New York statute in which dissenting 
shareholders of each constituent corporation are now given such rights. 
Because their consent to the merger is unnecessary and because they are 
not adversely affected, shareholders of a parent in a parent-95% owned 
subsidiary merger will continue not to have dissenters’ appraisal rights. 

A corporation will be dissolved when a certificate of dissolution is filed 
[$10.04]. Thereafter, it will be able to proceed only for the purpose of 
winding up its affairs. The supplementary certificate of termination of cor- 
porate existence will no longer be required and the directors, instead of 
waiting three years, will be able at any time after filing the certificate of 
dissolution to send notices to creditors and claimants to file claims or have 
their claims barred [§10.06]. The notice must allow “not less than 180 days” 
for filing claims rather than “not less than 40 days” as under S.C.L. §105(10). 
After providing for debts, the directors, if authorized by a majority of share- 
holders, may sell all or part of the remaining corporate assets for the securi- 
ties of a purchasing corporation, or partly for cash and partly for securities 
[§$10.05(a)(g)]. In case such sale involves all the corporate assets owned by 
it at the date of filing its certificate of dissolution, shareholders dissenting 
to the sale would be entitled to appraisal rights [$10.05(a)(4)]. To protect 
the orderly liquidation from a multitude of suits by creditors or dissatisfied 
shareholders, particularly where the assets may be insufficient to discharge 
all claims, the corporation itself is added as a possible petitioner for court 
supervision of the dissolution and liquidation [§10.07]. 

The Attorney-General would be authorized to bring an action for disso- 
lution of a corporation on the ground that (1) its incorporation was procured 
through fraudulent misrepresentation or concealment; or (2) it has abused 
its authority [$11.01]. The provision in G.C.L. §§91 and g2 that the Attor- 
ney-General must first petition the court for leave to bring the action is 
omitted. The grounds stated in G.C.L. §30 that the corporation has not 
begun business within two years after incorporation are also omitted since 
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a corporation can be dissolved under Tax Law §203-2 for failing to file 
reports or pay taxes for three years. Also omitted are the grounds listed in 
G.C.L. §71 that the corporation has remained insolvent for at least a year, 
has neglected to pay its debts, or has suspended business for a year, on the 
basis that other remedies available to creditors and shareholders are 
adequate. 

A majority of the shareholders will be able to file a petition for dissolu- 
tion themselves without acting through the board of directors [§11.04]. 
The holders of ten percent of the outstanding shares will be authorized to 
call a meeting to consider a proposal for dissolution. Directors, as in existing 
law, will also be able to petition for dissolution [§11.03]. 

In the case of deadlock [$11.05], the fact that there is internal dissension 
and two or more factions of shareholders are so divided that the corpora- 
tion’s business can no longer be conducted with advantage to the share- 
holders will be specified as a ground for dissolution. The petition for dis- 
solution in the case of deadlock will have to be presented by the holders of 
one half of the voting shares except that when the hopelessness of the dead- 
lock is indicated by the fact that two annual meetings have passed without 
electing directors, a single shareholder would be authorized to so petition. 
A provision similar to that of California is proposed for the judicial appoint- 
ment of a compensated “provisional director” as a possible means of resolv- 
ing the division among the shareholders or directors or both [§11.06]. There 
is no time limit upon the services of the “provisional director” and the 
desirability of this novel remedy with its obvious possibilities of abuse is 
being seriously questioned. 

Also authorized would be a petition for dissolution made pursuant to a 
provision in a shareholders’ agreement authorizing such a petition at will 
or upon a condition subsequent [§11.07]. In such a case and also in a dead- 
lock proceeding, the proposed Law specifies that “dissolution is not to be 
denied merely because it is found that the corporate business has been or 
could be conducted at a profit” [§11.23(b)(3)], thus changing existing New 
York law as laid down in Matter of Radom & Neidorff, Inc., 307 N.Y. 1 
(1954). 

The receivership provisions now found in the General Corporation Law 
have been reworded and consolidated without substantive change [Article 
i2], but it is being suggested that they do not belong in a corporation 
statute but should preferably be included in a procedural statute. 

As to foreign corporations, in lieu of the procurement of a certificate of 
authority to do business in New York, qualification will be by filing. The 
authority of a foreign corporation to transact business in this State will be 
effective upon the filing of an application [$13.05]. Foreign corporations, 
like domestic corporations, will be permitted to designate resident agents in 
addition to the Secretary of State [§13.03]. 

As in the case of domestic corporations, there will be restrictions on the 
names that can be used by foreign corporations [$13.02]. However, the 
Secretary of State will be permitted to file an application by a foreign cor- 
poration under a name which resembles the name of an existing corporation 











322 THE RECORD 


upon proof that the applicant had used said name in its business for not 
less than ten consecutive years immediately prior to the application, that 
the business conducted in this State is not the same or similar to that of the 
corporation with whose name it may conflict and that the public is not 
likely to be confused or deceived. The applicant must also agree to use with 
its name a statement as to the State of its incorporation. Especially because 
there is no provision for notice to the prior user, it has been suggested that 
this provision may cast an undue burden on the latter corporation. 

As under present law, a foreign corporation which does not have a word 
signifying corporation in its same must add such indication to its name for 
use in New York [§13.02(a)(1)]. Recommendations, it is anticipated, will 
be made to the Legislative Committee for relaxation of this requirement 
and more particularly to permit a corporation of a foreign country whose 
name does indicate a corporate organization (“S.A.,” “A.G.,” etc.) to use 
such name in New York without any addition thereto.1° 

Existing qualified foreign corporations would continue to have authority 
to do business in this State subject, of course, to the proposed statute. How- 
ever, an existing designation of a resident agent for service of process, other 
than the Secretary of State, would terminate upon effective date of the pro- 
posed Law and thereafter the Secretary of State would be the sole agent 
for service of process [§13.07(b)], subject to the right of the qualified for- 
eign corporation to again designate a registered agent by filing a certificate 
of amendment under §13.09. 

In the case of a change of name in the corporation’s home state, the cor- 
poration will have twenty days within which to file a certificate of amend- 
ment in this State or else its authority will be deemed suspended. The sus- 
pension may be annulled by the filing of the certificate of amendment with- 
in 120 days of the effective date of the change of name [§13.09(c)]. 

The Study Bill does not propose any change in existing New York law 
that no action may be brought by a foreign corporation transacting business 
in this State on a contract made by it in this State unless it was authorized 
to transact business in this State and such authority was in full force and 
effect at the time such contract was made [§13.12]. However, upon annul- 
ment of a suspension, a foreign corporation would be permitted to bring 
an action on a contract made during the period of suspension [See §13.09(c)]. 
Rather than making all such contracts prior to qualification unenforceable 
by the foreign corporation, our Committee on Corporate Law still is of the 
opinion that resort to the courts of this State should be denied to an un- 
authorized foreign corporation only until it qualifies. 

The proposed Law would also add a new provision for service of process 
on unauthorized foreign corporations doing business in the State [§13.19]. 
By transacting business in New York without authority, such corporations 
would be deemed to have designated the Secretary of State as agent for serv- 
ice of process. A statutory method for delivering a copy of the process to a 
corporation so served is prescribed. The Legislative Committee has open for 


10 See, Conn. Stock Corp. Act (becoming effective January 1, 1961), Sec. 116. 
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further consideration the question whether provision should also be made 
for service of process on non-resident directors, of both domestic and foreign 
corporations. 

It is being suggested that the attempt to make the provisions of §7.16 
[Liability of directors and officers in certain cases] applicable to foreign 
corporations [§13.15] may be an undue interference in the “internal affairs” 
of a foreign corporation. 

It is very likely that the new Business Corporation Law when enacted will 
be substantially different than the Study Bill but this report has been sub- 
mitted in the belief that the members of the Bar may find it useful to be 
broadly informed of the nature of the proposed Business Corporation Law, 
even if it is still in tentative form. 
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FOREIGN LEGAL PERIODICALS 
CURRENTLY RECEIVED 


Note: Because of the new Index to Foreign Legal Periodicals, the first issue 
of which has recently appeared, the library has received many inquiries as 
to the periodicals currently received which are included in the Index. The 
following list is to inform members of our holdings in these areas. Numbers 
preceding each periodical are identifying numbers used in the Index to 
Foreign Legal Periodicals. 


Academia interamericana de derecho comparado e internacional, Cur- 
sos monograficos (Cuba). 

Académie de droit international recueil des cours (Neth) 

American journal of comparative law 

American journal of international law 

American society of international law, proceedings 

Annales de la propriété industrielle, artistique et littéraire 

Annuaire de l’institut de droit international (Switz) 

Annuaire francais de droit international 

Anuario de derecho civil (Spain) 

Anuario juridico interamericano (USA) 

Archiv des volkerrechts 

Ateneo law journal (Phil) 

British year book of international law 

Bulletin de droit tchécoslovaque (Czech) 

Cahiers de législation et de bibliographie juridique de l’amérique 
latine (Fr) 

Comité francais de droit international privé, travaux 

Direito (Braz) 

Diritto marittimo 

Droit d’auteur (Switz) 

Droit maritime francais 

Far eastern law review (Phil) 

El foro, organo de la barra Mexicana, colegio de abogados 

Foro italiano 

Grotius society, transactions (UK) 

Handai Hogaku (Osaka law review) (Jap) 

Hapraklit (Isr) 

Indian law review 

Inter-American academy of cooperative and international law 

Inter-American bar association, proceedings 

Inter-American law review 

International and comparative law quarterly (UK) 

International bar association, conference report (USA) 
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International labour review (Switz) 

International review of criminal policy (USA) 

Internationales recht und diplomatie 

Jahrbuch fur internationales recht 

Journal du droit international 

Journal of the international commission of jurists (Switz) 

Jurisprudencia argentina 

Juristische blatter (Aus) 

Juristische rundschau 

Middle east law review (Leb) 

Monatsschrift fur deutsches recht 

Nederlands juristenblad 

Nederlands tijdschrift voor international recht 

Neue juristische wochenschrift 

Neue justiz 

New Yugoslav law 

Osterreichische juristen-zeitung 

Philippine law journal 

Recht in ost und west (W Ger) 

Recueil dalloz 

Revista de derecho jurisprudencia y administracién (Uruguay) 

Revista de derecho y legislacién (Venez) 

Revista de la facultad de derecho y ciencias sociales, Montevideo 

Revista del foro (Peru) 

Revue algérienne, tunisienne et marocaine de législation et de juris- 
prudence (Algeria) 

Revue critique de droit international privé 

Revue de droit international et de droit comparé (Belg) 

Revue de droit international pour le moyen-orient (Fr) 

Revue de science criminelle et de droit pénal comparé 

Revue de droit public et de la science politique 

Revue egyptienne de droit international (UAR) 

Revue générale de droit international public 

Revue générale des assurances terrestres 

Revue hellénique de droit international (Greece) 

Revue historique de droit francais et étranger 

Revue internationale de droit comparé 

Revue trimestrielle de droit civil 

Revue trimestrielle de droit commercial 

Rivista delle societa 

Revista di diritto internazionale 

Schweizerische juristen-zeitung, revue suisse de jurisprudence 

Semaine juridique (La), juris-classeur 

South African law journal 

Sovetskoe gosudarstvo i pravo (USSR) 

Tidskrift for sveriges advokatsamfund (Sweden) 

United Nations, international law commission, yearbook (USA) 
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University of Malaya law review 

Zeitschrift der savigny-stiftung fur rechtsgeschichte, Germanistische 
abteilung 

Zeitschrift der savigny-stiftung fur rechtsgeschichte, Kanonistische 
abteilung 

Zeitschrift der savigny-stiftung fur rechtsgeschichte, Romanistische 
abteilung 

Zeitschrift fur auslandisches offentliches recht und volkerrecht 

Zeitschrift fur auslandisches und internales privatrecht 

Zeitschrift fur das gesamte handelsrecht und konkursrecht 

Zeitschrift fur schweizerisches recht, revue de droit suisse, rivista di 
diritto svizzero (Switz) 
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